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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 67. Fime—Power of—RMisrepresentations by.—Premium 
Note.— Assessment.—The power executed by the company to M., 
constituted him “agent or surveyor.” Held, that there was 
nothing in the term surveyor to limit the power of M. as agent, 
which, in the absence of other evidence, would be assumed as 
general. Held, that a mutual company is bound, as any other, 
by the acts of its agent, as to those dealing with it. Held, that 
a member may not allege fraud in bar of payment of assessments, 
after enjoying the benefits of insurance for an unreasonable 
length of time. ae 

Lycoming Fire Ins. Co. vs. Woodward, etc.’ 

Rep’d Jour’l, p. 398. 1 
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‘APPLICATION. 


§ 68. Lire.—Truth or Falsity of Answers in.—The policy 
made the proposals a warranty, but the answers in the applica- 
tion were followed by the qualification, “The above is as near 
correct as I remember.” Held, that it was not error to instruct 
that the answers must be materially incorrect, and the insured 
must have known them to be so, in order to avoid the policy. 


Aitna Life Ins. Co. vs. France. 
Rep’d Jour’l, p. 331, U.S. 8. C. 


CONTRACT. 


§$ 69. Lire.—Seltlement of Claim by Attorney.—Where the de- 
fendant, an attorney, failed to effect a settlement of a claim, and 
voluntarily abandoned the effort, he is not entitled to recover of 
the company under a contract conditioned on his effecting a set- 
tlement. 

Knickerbocker Life Ins. Co. vs. Seeleman. 

Rep’d Jour’, p. 318. 


EVIDENCE. 


§ 70. Lire.—Rules for Admission in U. S. Courts——Privileged 
Communications.—It is competent for Congress to declare the 
rules of evidence in U.S. courts, not affecting the rights of prop- 
erty, and where Congress has declared the rule the State law is 
silent. The competency of witnesses in Federal courts depends 
on the act of Congress, codified in Revised Statutes, sec. 858, 
which does not admit previous communications to counsel. The 
question to a counsel, whether the plaintiff had not, for the pur- 
pose of procuring a divorce, stated to him that the insured war 
an habitual drunkard, which, if true, would have avoided the 
policy, was properly excluded. 

Connecticut Mutual Life Ins. Co. vs. Schaeffer. 

Rep’d Jour’l, p. 383. U.S. 8. C. 


- § 71. Lire.—Requests to Chayge.—Pleadings and Record.— 
Burden of Proof.—Answers in Application.—Parol Testimony.— 
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It will not do for counsel to assume the existence of facts and 
base requests to charge upon such assumptions. . 

Gladmon vs. R. R. Co., 15 Wall., 401. 

Where the request was based upon certain answers in the 
application alleged to be warranties, and there was no evidence 
in the record that the policy referred to the application or the 
application to the policy, but the answer of defendant alleged 
that the statements in the application formed the basis of con- 
tract ; Held, that the defendant should have made proof to that 
effect during the trial, and in the absence of such proof there 
was no error in the refusal to charge as requested, Parol evi- 
dence that the answers in the application were written down by 
the medical examiner, the company’s agent, as construed by 
himself. Was admissible to show that they were not the answers 
given by the applicant, though signed by her. 

Ins. Co. vs. Mahone, 21 Wall., 152; Ins. Co. vs. Wilkinson, 13 ib., 222. 


New Jersey Mut. Life Ins, Co. vs. Baker. 
Rep’d Jour’l, p. 390. U.S. 8. OC. 


§ 72. Fire.—Of Value of Property.—Any parties acquainted 
with the value of property are competent witnesses to prove its 
worth, and it is for the jury to estimate the value of their testi- 
mony. 

Lycoming Fire Ins, Co. vs. Jackson. 

Rep’d Jour’l, p. 305. 


INSURABLE INTEREST. 


§$ 73. Lire.—Assignment.—A person who has no interest in 
the life of another cannot purchase or take by assignment a po- 
licy on such life. Such a thing would be against public policy 
and is not authorized by law. 

May on Ins., sec. 398 ; State of Kansas vs. Winner, 17 Kan., 298, 300 ; 
Guardian Mutual Life Ins. Co. vs. Hogan, Ill. 8. C. (5 Ins. L. J., 835) ; 
Franklin Ins. Co. vs. Lepton, Ind. 8S. C. (6 Ins. L. J., 95).' 


Missouri Valley Life Ins. Co. vs._Sturges. 
Rep’d Jour’], p. 337. 
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§ 74. Lire.—tIn Joint Policy—Of Wife after Divorce.—The 
policy was on the joint lives of husband and wife, payable to the 
survivor. They were subsequently divorced and alimony was 
' decreed to the wife. Held, in a suit by the latter after the death 
of the former, that mere wager policies are invalid, but that a 
wife has an insurable interest in the life of her husband, and a 
policy valid in its inception does not cease to be valid by the 
cessation of interest. Held, that two or more persons may in- 
sure their lives for the benefit of the survivor, and the policy 
might be sustained as a joint insurance without reference to 
other interest or the cessation of interest. 

19 Geo. IT., c. 837; 14 Geo. IIL., c. 48 ; Loomis vs. Eagle Life Ins. Co., 


6 Gray, 399 ; May on Ins., secs, 102-111; Bliss on Life Ins., secs. 20-31 ; 
Dalby vs. Life Ins. Co., 15 C. B., 365. 


Connecticut Mutual Life Ins. Co. vs. Schaeffer. 
4 10. 


§ 75. Liur—Of Sister in Brother—Evidence-—Of Wager 
Policy.—The policy insured the life of ©. for the benefit of his 
sister, in consideration of the premiums to be paid by C., and 
further agreed with “the said assured” to pay the sum insured 
to her, her executors, etc. The proposals were signed by both. 
Held, that the contract was with O., payable to his sister, and 
that the relationship was such as to constitute a valid insurable 
interest. Any person has a right to procure an insurance on 
his own life and assign it to another, provided it be not done by 
way of cover for a wager policy. 

Conn. Mut. Life Ins. Co. vs. Schaeffer, U. S. 8. C. (6 Ins. L. J., p. 383). 

Held, that in view of the relationship it was immaterial what 
arrangement they chose to make as to premiums, and an offer of 
notes given by the sister, as evidence that she paid the pre- 
miums for the purpose of proving a wager policy, though admis- 
sible as between strangers or parties not thus nearly related, 
were properly excluded. 

_ Loomis vs. Eagle Life Ins. Co., 6 Gray, 399. 

MBtna Life Ins. Co, vs. France. 
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OTHER INSURANCE. 


§ 76.  Fire.—Parol Evidence.—Estoppel—The policy pro- 
vided that it should be void if other insurance was obtained 
which was not consented to and indorsed on the policy.- Per- 
mission was given for $6,500 of insurance. There was other in- 
surance for $8,000. Held, that parol evidence was admissible to 
show that the company agreed to issue the policy, with permis- 
sion for $8,000 other insurance, but by mistake failed to do so, 
and to estop the company from setting up the terms of the con- 
tract as a defense. 

McBride et al. vs. Republic Fire Ins. Co., 30 Wis., 562 ; Parker et al. 
vs. Amazon Ins. Co., 34 Wis., 363; Franklin vs. Atlantic Fire Ins. Co., 42 
Mo., 456 ; Combs vs. Hannibal Savings and Ins. Co., 43 Mo., 148 ; Peck 
et al. vs. New London Co., Mut. Ins. Co., 22 Conn., 575 ; Hough vs. City 
Fire Ins. Co., 29 Conn., 10; Rowley vs. Empire Ins. Co., 36 N. Y., 550 ; 
Devine vs. Home Ins. Co., 32 Wis., 471; Plumb vs. Cattaraugus Ins. Co., 
18 N. Y., 392; Bevin vs. Conn. Mut. Life Ins. Co., 23 Conn., 244; Ins. 
Co. vs. Wilkinson, 13 Wall., 222, 223 ; Van Bories vs. United L., F. and 
M. Ins. Co., 8 Bush., 1383; Horwitz vs. Equitable Mut. Ins. Co., 40 
Mo., 557; Wilson vs. Conway Ins. Co., 4 R.I., 141. Cases of Barrett 
et al. vs. Union Mut. Fire Ins. Co., 7 Cush., 175,; Pendar vs. Am. Mutual 
Ins. Co., 12 Cush., 469 ; Jennings vs. Chenango Mut. Ins. Co., 2 Denio, 
75, excepted to. : 

Greene vs. Equitable F. & M. Ins. Co. 

Rep’d Jour’l, p. 351. 


' § 77. Fime—Without Consent avoids Policy.—The policy 
stipulated that if the insured made, or should thereafter make, 
any other insurance upon the property without the amount being 
indorsed on the policy, and consented to in writing by the com- 
pany, the policy should be void. Other insurance was subse- 
quently effected without notice to or consent of the company. 
Held; that the policy was avoided by the subsequent insurance. 
’ Flanders on Ins., 41; Dig. of Fire Ins. Decisions, 390, sec. 19, 21; 1 
Phillips on Ins., 481, sec. 881. 

Kennedy vs. Home Ins, Co. et al, 

Rep’d Jour’l, p. 359. 
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POLICY. 


| § 78. Lrre.— Assignment of, Valid.—A life policy is a chose in 
action which the holder should be permitted to dispose of unless 
clearly forbidden by law. There is no immorality or imminent 
peril to human life in such a purchase. The sale and assign- 
ment of such a policy to an assignee, without interest in the 
life insured, when permitted by the laws of Rhode Island, and 
made not as a contrivance to circumvent the law, but as a bona 
fide business transaction, is not prohibited by the laws of Rhode 
Island, and is valid. 

Ashley vs. Ashley, 3 Sim., 149; 3 Kent’s Com., 369 note; St. John vs. 
Amer. Mut. Ins. Co., 2 Duer, 419, and 13 N. Y., 31; Valton vs. Nat. Fund 
Life Ins. Co., 20 N. Y., 82; Cunningham et al. vs. Smith’s admr., 70 Pa. 
St., 450; Shilling, adm’r, vs. Accidental Death Ins. Co., 2 H. & N., 42; 
Dalby vs. India and London Life Ass. Co., 15 C. B., 365 ; Law vs. London 
Indisp. Life Policy Co., 1 Kay & J., 223: Rawls vs. Amer. Life Ins. Co., 
36 Barb., S. C., 357, and 27 N. Y., 282; Campbell vs. N. E. Mut. Life 
Ins. Co., 98 Mass., 381 ; Prov. Life Ins. and Invest. Co. vs. Baum, 29 Ind., 
236. Cases of Stephens, adm’r, vs. Warren, 101 Mass., 564; Franklin Life 
Ins. Co. vs. Hazzard, 41 Ind., 116; Cammack vs. Lewis, 15 Wall., 643, 
excepted to. 

Clark vs. Allen. 

Reported Jour’l, p. 355. 


PREMIUM NOTE. 


§ 79. Lire.—Construction of Contract—Payment of Premium. 
—FPaid-up Policy.—A credit of one third of the premium each 
year was allowed to the insured, he executing a paper ac- 
knowledging a receipt of credit for the amount, to be deducted 
from the policy when it becomes a claim, if not previously canceled, 
“and in case said policy is surrendered, this acknowledgment 
will be taken in settlement of the equitable value thereof.” The 
policy stipulated that after the receipt of not less than three an- 
nual premiums the company would issue a paid-up policy, “sub- 
ject to any loans or credits outstanding against the policy, for 
such an amount as the surrender value of the premiums re- 
ceived hereon would purchase as a single premium.” The receipt 
of the first premium was acknowledged in the policy, and the 
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subsequent payments indorsed, as received dollars in cash 
and notes, “ which amounts, if said notes are duly paid on or 
before maturity thereof, will complete the payment of the pre- 
mium ” needed to keep the policy in force to the end of the year; 
and in case the notes shall not be paid on or before maturity the 
policy shall at once become void without notice. The policy 
provided that it should be avoided by the failure to pay any an- 
nual premium when due, or any note, obligation, or indebtedness, 
“ other than the annual credit or loan,” for premiums or interest. 
Held, that a failure to pay the annual credit at the end of the 
year did not forfeit the policy. Held, that the payment of the 
cash and giving of a note each year was complete payment of 
premium. Held, that the insured was entitled to a paid-up policy 
without first paying the amount of the loans, after three annual 
payments. 

Kirkpatrick vs. Knickerbocker Life Ins. Co. 

Rep’d Jour’l, p. 368. Tenn. S.C. 


§ 80. Lire.—On Joint Lives.—Validity of, when Signed by 
One.—The premium note on a joint policy, on a husband and 
wife, was in the form of an acknowledgment, consenting to a 
deduction from the policy for non-payment of a portion of the 
premium. It was signed by the husband for himself and wife, 
until after their divorce, when the wife authorized her son to sign 
for both. Held, that the act was to settle the annual premium 
which either party had a right to perform, and the company 
could not complain that the other party did not join. 

Connecticut Mutual Life Ins. Co. vs. Schaeffer. 


PROOF OF LOSS. 


§ 81. Fme— What Constitutes—The agent of the company 
was present at the fire and aided the insured to open the safe 
and secure the contents after the fire ; notice of the event was 
immediately sent to the company, and an agent was sent in from 
7 to 9 days, who took preliminary proofs of loss, with which he 
appeared to be satisfied, and required nothing further. Held, 
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that this was sufficient compliance with a requirement to furnish 
preliminary proofs within a reasonable time. 

Flanders on Ins., 508, 542, 544. 

Kennedy vs. Home Ins. Co. et al. 


SUBROGATION. 


§ 82. Fme—Lability of Carrier —Delivery.—Contributory 
Negligence.—Cars of the W. company, loaded with cotton, placed 
on a Y belonging to the N. company, but built for the common 
use of all the connecting roads, for further transport to its des- 
tination, were fired, as alleged, by sparks from an engine of the 
N. company carelessly run. The cotton was in open cars un- 
protected from fire. The N. company had not been notified of 
the delivery. In an action by the insurer, who was subrogated 
to the rights of the owner ; Held, that until the cars had been 
hauled to the transfer platform, and the freight checked off and 
received by the receiving clerk of the N. company, there was no 
delivery, and the W. company was liable. Held, that the N. 
company was not chargeable with contributory negligence. 


Kentucky M. and F. Ins. Co. vs. W. and A. R. R. 
Rep’d Jour’l, p. 372. Tenn. 8. C. 


SUICIDE. 


§ 83. Lire.— Where Policy is Avoided by.—To avoid a policy 
on account of suicide, the insured must be in possession of his 
ordinary reasoning faculties, and capable of understanding the 
moral character of the act, not being impelled thereto by an in- 
sane impulse which he is incapable of resisting. Where the 
policy also provided that it should be void if the insured became 
intemperate so as to impair his health, such intemperance avoids 
the policy; and if it induced a mental condition resulting in 
self destruction, such mental condition cannot be relied upon to 
defeat the provisions regarding suicide. But the burden of 
proof is on the insurer. 

Jarvis vs. Conn. Mut. Life Ins. Co. 

Rep. Jour’l, p. 311. 
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TITLE. 


§ 84. Fire.—Application.—Misrepresentation.— Knowledge of 
Agent.— Void Mortgage.— The application was not signed by the 
insured, and there was no evidence that she had even authorized 
it. It simply stated that “insurance is wanted for Mrs. Jackson 
in Lycoming Insurance Company,” etc., “on her two-story frame 
dwelling situated,” etc., “loss, if any, payable to Philo Carpenter, 
as his interest may appear,’ and was signed by the solicitor. 
The policy referred to the application, and declared if such were 
made, it should be a part of the policy, and a warranty; in 
case of misrepresentation or omission to state facts material to 
the risk, or if the interest of the insured were not truly stated, 
the policy should be void. Held, that the application cannot be 
regarded as made by the insured, and the failure to represent 
the true nature of her title does not avoid the policy. The policy 
provided that if the interest was not absolute, or the building 
stood on leased ground, it must be so stated to the company and 
written in the policy. Held, that if the facts were stated to the 
agent by the insured, their omission from the policy was the 
fault of the company and did not avoid the insurance. Held, that 
the failure to disclose a fraudulent or void mortgage did not 
avoid the policy. Held, that the insured in disclosing the nature 
of the title must act in good faith, but is not expected to make 
statements that will stand the test of extreme legal refinements. 


Lycoming Fire Ins, Co, vs. Jackson, 
--§ 72. 


VACANT OR UNOCCUPIED. 


§ 85. Frre.—Construction of Policy.—Notice to Agent.—Mis- 
take-—One of the printed “rules and regulations ” appended to a 
fire insurance policy, provided, “If any building insured in this 
company shall be vacated by the owner or occupant, notice 
thereof shall be given to the secretary of said company prior 
thereto, stating the particulars of such vacation or removal, and 
the length of time said building or buildings are to,remain unoccu- 
pied.” The policy set out that the assured was insured “ under 
the conditions and limitations contained in the accompanying 
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articles ;” Held, that such “rules and regulations”’ were accom- 
panying articles within the meaning of the policy. The assured 
gave notice to the agent of the company, that the occupant 
would be absent for about four weeks, in a temporary employ- 
ment for the plaintiff’s husband, and that the wife of the occu- 
pant would go with him on a visit ; Held, that notice to the agent 
was notice to the company. The assured gave notice to the 
agent, that the occupant did not intend to move his things away 
from the dwelling-house insured, but he did remove the most of 
the household furniture and effects to a neighbor’s, before he and 
his family went away on the temporary employment and visit. 
The dwelling-house was burned when unoccupied. Held, that a 
material condition of the contract was violated; that notice of 
the “particulars of such vacation or removal” had not been 
given, within the meaning of the policy. Held, that failure of 
the plaintiff to give notice of such particulars was not a mistake 
within the meaning of sec. 2, ch. 157, Gen. Stats. of New Hamp- 
shire. 

Sleeper vs. Ins. Co., 56 N. H., 401, overruling Chamberlain vs. Ins. Co., 
55 N. H., 249. 

Hill vs. Equitable Mut. Fire Ins. Co, 

Rep’d Jour’), p. 314. 





REPORT OF DECISIONS 


N ENDERED IN INSURANCE CASES, IN THE UNITED STATE 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in Our possession. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1876, 


Error to the U. 8. Circuit Court, Eastern District of Pennsylvania. 


ETNA LIFE INS. CO., Plaintiff in Error, 
vs. 


DAVID FRANCE anp LUCETTA P., ms Wrre, 


IN RIGHT OF SAID Lucetta P., AND TO HER USE.* 


The policy insured the life of C. for the benefit of his sister, in consideration of 
the premiums to be paid by C., and promised and agreed with ‘‘the said as- 
sured” to pay the sum insured to her, her executors, etc. 

Held, that the contract was with C., payable to his sister, and that the relationship 
was such as to constitute a valid insurable interest. 


Held, that in view of the relationship it was immaterial what arrangement they 
chose to make as to premiums, and an offer of notes, given by the sister as 
evidence that she paid the premiums, though admissible as between strangers, 
or parties not thus nearly related, as evidence tending to show gambling, was 
properly excluded. 

Where the policy made the proposals a warranty, but the answers in the applica- 
tion were followed by the qualification, “The above is as nearly correct as I 
remember,” it was not error to instruct that the answers must be materially 
incorrect, and the insured have known them to be so, in order to avoid the 
policy. 

Judgment affirmed. 

Bravtey, J. 


This action was brought by David France and Lucetta P., his wife, 


* See decision in the same case, 5 Ins. Law Jour,, 257, 
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to recover the amount of a policy of insurance for ten thousand dol- 
lars issued on the life of Andrew J. Chew, of Philadelphia, dated Sept. 
13, 1865, and payable to the said Lucetta, who was Chew’s sister. 

The proposals for the insurance, made out ‘upon one of ‘the printed 
blanks of the company, were signed by both Chew and Mrs. France, 
The following is a copy of the introductory part of the policy : 

‘This policy of insurance witnesseth that the tna Life Insurance 
Company, in consideration of the sum of two hundred and forty- 
three dollars and fifty cents to them in hand paid by Andrew J. Chew, 
for the benefit of Lucetta P. France, his sister, and of the annual pre- 
mium of two hundred and forty-three dollars and fifty cents, to be paid 
to said company on or before the thirteenth day of September in every 
year during the continuance of this policy, do assure the life of Andrew 
J. Chew, of Philadelphia, in the county of Philadelphia, State of Penn- 
sylvania, in the amount of ten thousand dollars for the term of his life. 

“ And that the said company do hereby promise and agree to and 
with the said assured, her executors, administrators, and assigns, 
well and truly to pay, or cause to be paid, the said sum insured, to 
the said assured, her executors, administrators, or assigns, within 
ninety days after due notice and proof of the death of the said An- 
drew J. Chew, and in either case all indebtedness of the party to the 
company shall be deducted from the sum insured. If any notes given 
by the said Andrew J. Chew for any portion of the cash part of pre- 
mium on the within policy for any current year shall mature and not 
be paid, the policy shall become void from that date, and all payments 
of premium thereon forfeited to said company.” 

The policy among other things contained the following stipulation : 

“ And it is also understood and agreed to be the true intent and 
meaning hereof that if the proposal, answer and declaration made by 
the said Andrew J. Chew, and bearing date the thirteenth day of 
September, 1865, and which are hereby made part and parcel of this 
policy as fully as herein recited, and upon the faith of which this agree- 
ment is made, shall be found in any respect false or fraudulent, then 
and in such case this policy shall be null and void.” 

Numerous exceptions were taken at the trial, on which errors are 
assigned here ; but they are all reducible to two heads, or grounds of 
defense, viz.: 1. Want of insurable interest in Lucetta P. France. 
2. Misrepresentation and breach of warranty as to the age and health 
of said Chew. It is insisted that the rulings and charge of the 
court below on these points were erroneous. 

First. On the question whether Lucetta P. France had an insur- 
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able interest in the life of Chew, the conceded facts are, that she was 
his sister, as stated in the policy ; that, at the time the policy was 
issued, she was married to the other plaintiff, David France, and in 
no way dependent on her brother for her support; that the latter 
was earning his living as a ladies’ shoemaker, and was of small 
means. Evidence was given tending to show that Mrs. France had, 
at different times, loaned money to her brother to an amount of some 
$2,000, and lent him $400 more in September, 1865 ; that a previous 
policy of like amount with the present had been obtained of the de- 
fendant company on Chew’s life for his sister’s benefit in June of the 
same year, and that at the time of issuing the policy now in suit he 
was unmarried, but was engaged to be married, and was in fact mar- 
ried the next day. The policy, as well as the several receipts for the 
annual premiums, signed by the secretary of the company, and coun- 
tersigned by its agent in Philadelphia, all acknowledge that said pre- 
miums were received from Chew. 

The construction given to the policy by the court below was, that 
it was a contract between the company and Chew for an assurance of 
his life, with a stipulation and agreement that the money should be 
paid to his sister ; and the court held that such a policy is sustain- 
able at law on account of the nearness of the relationship between 
the parties, and especially as Mrs. France at the time the insurance 
was effected was one of Chew’s next of kin, prospectively interested 
in his estate as a distributee. We concur in this construction of the 
policy made by the court, and the validity of the transaction. As 
held by us in the case of the Connecticut Mutual vs. Schaeffer, just 
decided, [see p. 383,] any person has a right to procure an insurance 
on his own life and assign it to another, provided it be not done by 
way of cover for a wager policy ; and where the relationship bettveen 
the parties, as in this case, is such as to constitute a good and valid 
consideration in law for any gift or grant, the transaction is entirely 
free from such imputation. The direction of payment in the policy 
itself is equivalent to such an assignment. 

The defendant below (the insurance company) gave in evidence 
three promissory notes given by Lucetta P. France, herself, for part 
of the last three premiums paid on the policy, and requested the 
court to charge, that if the jury believed that the premiums on the 
policy were paid by Lucetta P. France, whether in cash or by her notes, 
there was evidence from which they could find that the application 
for insurance was made and the policy in question taken out by her 
for her own benefit ; and, if such was the case, she must show an in- 
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surable interest in the life of her brother, beyond that of mere rela- 
tionship, before she could recover. The court refused so to charge ; 
and, we think rightly. Waiving the question whether, merely as 
sister of Chew, Mrs. France could have effected in her own name an 
insurance on his life, without its being obnoxious to the charge of a 
wager policy, the evidence was incompetent to prove the fact sought 
to be proved by it. The company, when taking the notes in question, 
acknowledged the premiums to have been received from Chew, and 
was estopped from going behind its own admission under the circum- 
stances of the case. The contract of insurance, as correctly con- 
strued by the court, was made with Chew ; and the relationship of 
the parties was such as to divest the assignment of the policy or the 
direction of its payment to his sister of all semblance of a wagering 
transaction. Under the circumstances, it matters not if the money 
or notes required for paying the premium did come from Mrs. France ; 
at most, it was by way of advance on her brother’s account, and on 
his contract. He had a right to take outa policy on his own life for 
his sister’s benefit ; and she had a right to advance him the necessary 
means to do so. As between strangers, or persons not thus nearly 
connected, such a transaction would be evidence to go to the jury, 
from which, according to the circumstances of the case, they might 
or might not infer that it was mere gambling. But as between brother 
and sister, or other near relations, desirous of thus providing for each 
other, and (as said by Chief Justice Shaw) presumed to be actuated 
by “ considerations of strong morals, and the force of natural affection 
between near kindred, operating often more efficaciously than those 
of positive law,” (Loomis vs. Eagle Life Insurance Company, 6 Gray, 
399,) the case is divested of that gambling aspect which is presented 
where.there is nothing but a speculative interest in the death of 
another, without any interest in bis life to counterbalance it. On this 
ground we hold, that where, asin this ,case,a brother takes out a 
policy on his own life for the benefit of his sister, it is totally imma- 
terial what arrangement they choose to make between them about the 
payment of the premiums. The policy is not a wager policy. It is 
divested of those dangerous tendencies which render such policies 
contrary to good morals. And asthe company gets a perfect quid 
pro quo in the stipulated premiums, it cannot justly refuse to pay 
the insurance when incurred by the terms of the contract. 

The other exceptions relate to alleged misrepresentations by Chew 
in the proposal for insurance. The policy makes the proposal and the 
answers to the questions therein a part of the contract, and declares 
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that if they shall be found in any respect false or fraudulent, the 
policy itself shall be void. Among the questions are the following, 
with the answers, given to each respectively : 

4. Place and date. of birth of the parties whose life is to be in- 
sured ?—A. Born New Jersey, in 1835. 

5. Age and'next birthday ?—A. Thirty years, October 28, asnear as I 
can recollect. 

11. Has the party ever had any of the following diseases—if so, how 
long, and to what extent: Palsy, spitting of blood, consumption, 
asthma, bronchitis, diseases of the lungs, * * rupture, convulsions, 
etc. ?—A. None. 

12. Is the party subject to habitual cough, dyspepsia, etc.2—A. No. 

13. Has the party had, during the last seven years, any severe dis- 
ease? If so, state the particulars, and the name of the attending 
physician.—A. No. 

The answers were followed by this qualification : “The above is as 
near correct as I remember.” 

The defendant offered evidence tending to show that Chew, at the 
time of the application, would have been thirty-five or seven years old 
at his next birthday, instead of thirty, and that he was born October 
28, 1828 ; and that he had been ruptured from infancy, and so con- 
tinued up to the date of the application, and wore a truss; and that 
he had had consumption, or some disease of the lungs ; and that he 
was subject to habitual cough and dyspepsia ; and had been attended 
by physicians for severe disease within seven years ; and that he knew 
all of these matters at the time of the application. Counter evidence 
was given on the part of the plaintiffs. Among the proofs of death 
was an affidavit of the widow of Chew, stating that he was born Octo- 
ber 28, 1828, which defendant relied on as to the point of age. Mrs. 
France denied all knowledge of the papers received by defendant as 
proof of loss except}her own affidavit. And as to the alleged rupture, 
called, amongst others, Dr. Lewis, as an expert, and proposed to him 
the question, whether the existence of a reducible rupture in a sub- 
ject of life assurance in his opinion appreciably increased the risk of 
the underwriters? The question was objected to, but allowed. 

The defendant asked the court to charge that if any of the answers 
were untrue, in whole or in part, the verdict must be for the defen- 
dant. The court charged, that the truth or falsehood of the answers 
materially affected the risk ; but added : ‘‘ But the answers here are 
qualified by the words appended at the foot of the application, ‘ the 
above is as near correct as I remember,’ which are applicable to all the 
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statements made by the assured. He must be understood, therefore, 
as stipulating only for the integrity and approximate accuracy of his 
answers, and not for their absolute verity. Without this qualification 
substantial error in any of his answers would avoid the policy, irre- 
spective of his motive, because he warranted their truth ; with it,the 
plaintiffs’ right to recover will not be defeated, unless it appears that 
some one of the answers was consciously incorrect. 

‘*To avoid the policy, then, the jury must be satisfied that the an- 
swers, or some of them, were untrue in any respect materially affect- 
ing the risk, and that the assured knew of their incorrectness.” 

And in particular, as to Chew’s representation of his age, the court 
charged “that if he knew or had reason to believe that the year of his 
birth, as stated in the answer, did not correctly indicate his age, the 
policy is void, and the plaintiffs’ are not entitled to recover.” 

We think the qualification made by the court was entirely justified 
by the form in which the answers were given. Ifthe company was 
not satisfied with the qualified answer of the applicant, they should 
have rejected his application. Having accepted it, they were bound 
by it. 

As to the diseases inquired about, the court charged substantially 
to the same effect, namely, that the answers called for were material, 
and if untrue, and Chew knew or had reason to believe them so, the 
policy was void. As to the alleged rupture, in particular, the court 
said : “If, however, it appears that the rupture had been completely 
reduced, so that its effects had entirely passed away, and it had 
ceased to affect his health or impair his capacity to take fatiguing and 
prolonged exercise, the jury will determine whether the answer is un- 
true as nearly as he could remember. On the other hand, if the 
rupture had not been cured, it is hardly presumable that he could 
have forgotten it at the time of the application, and if the jury so find, 
it was his duty to disclose the fact that he had been afflicted with this 
disease, and his negative answer will avoid the policy.” 

And so of the rest. We think the charge was a fair one, and gave 
the defendant the full benefit of any falsity contained in the answers 
given by the applicant. Under the charge as given, we do not see 
how the evidence, of the physician, even if irrelevant, could injure the 
defendant. 

Other points were raised, but it is unnecessary to discuss them. 
From a careful examination of the whole case as presented, we are 
satisfied that there is no error in the record. 

The judgment is affirmed. 





Missouri Valley Life Ins, Co. vs. Sturges. 


SUPREME COURT OF KANSAS. 
Error from Labette County. 


MISSOURI VALLEY LIFE INS. CO. 
Us. 
ARTHUR D. STURGES. 


A person who has no interest in another’s life cannot purchase or take by assign 
ment an insurance policy on such life. Such a thing would be clearly against 
public policy, and is not authorized by law. 


VALENTINE, J. 


The only question involved in this case is whether the defendant 
in error, plaintiff below, has a right to recover on a certain life insur- 
ance policy. That the policy was valid when issued, and that the in- 
sured is dead, are facts admitted by the insurance company, but still 
the company claim that the plaintiff cannot recover. 1. Because the 
policy was forfeited prior to the death of the insured, for non-pay- 
ment of premiums; and 2. Because the plaintiff has no legal or 
valid interest in said insurance policy. We shall assume that said 
policy was not forfeited, (and such would probably be our decision if - 
we were to decide the question,) and shall proceed at once to the 
consideration of the other question. The facts of the case, so far as 
it is necessary to state them, are substantially as follows : On March 
16, 1870, Enoch Haynes procured from the present defendant an in- 
surance policy on his own life, for the sum $2,000. The premiums 
were made payable quarterly, on the 16th day of March, June, Sep- 
tember and December of each year, during the continuance of said 
policy, and the amount of each premium was $37.58. On May 8, 
1872, Haynes assigned said policy to the present plaintiff, Arthur B. 


* Decision reudered May 9, 1877. 
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Sturges, who had no interest in the life of Haynes. The insurance 
company assented to said assignment. The plaintiff, Sturges, after- 
ward paid the premiums on said policy. On January 30, 1873, 
Haynes died, and Sturges then commenced this action against the 
insurance company to recover the amount of said insurance policy. 
Can he recover? We think not. Sturges never had any interest in 
the life of Haynes, but, on the contrary, his whole interest after said 
assignment was in the death of Haynes. Each year that Haynes lived 
Sturges was compelled to pay out $150.32, without the slightest hopes 
of ever receiving anything in return therefor. He was compelled to 
pay that amount in order to preserve the life of his insurance policy, 
but no payment that he could make would ever increase the amount 
of the benefit which he expected finally to receive. The policy in 
case of death was worth just as much on the day of assignment as 
it ever could be afterward. If Haynes had died on the very day on 
which said assignment was made, the holder of the policy would have 
been entitled to receive just $2,000, and no payment of premiums for 
any length of time afterward could ever increase that amount. Nor 
was Haynes bound to ever refund anything to Sturges, and nothing 
that Haynes might ever earn, or own, or receive, could ever possibly 
go to Sturges. Sturges was not dependent upon Haynes for any sup- 
port, nor was he his heir or devisee, or legatee. Nor was there even 
the slightest tie of kindred, or relationship, or even of friendship bind- 
ing them together and making it desirable to Sturges for Haynes to 
live. Sturges in fact had no interestin Haynes except that Haynes should 
die. And as soon as that event should take place, Sturges expected 
to receive from the insurance company the sum of $2,000, and of course 
all his expenditures on said policy and on Haynes’s life would then 
cease. Hence it will be perceived that Sturges, after said assignment, 
had a vast interest in procuring the death of Haynes, but had no in- 
terest whatever in preserving his life. Haynes’s life cost Sturges 
$150.32 each year, without the slightest benefit in return, while Haynes’s 
death would be worth to Sturges $2,000, without the slightest loss or 
inconvenience whatever. Now can such a state of things be tolerated 
by the laws of any civilized country? 

All insurance is in its nature a kind of wagering speculation. In 
the present case the insurance contract was in the nature of a bet, 
for each year, of $150.32 against $2,000, (less the $150.32 paid as pre- 
miums,) that the insured would not die within the year Or more 
strictly speaking, it was in the nature of a bet, for each three months, 
of $37.58 against $2,000, (less the $37.58 paid as a premium, ) that the 
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insured would not die within the three months. Where such con- 
tracts are associated with beneficent and modifying circumstances, (as 
many insurance contracts are supposed to be,) making them beneficial 
to society, they are generally upheld notwithstanding their wagering 
characteristics. But where they are not associated with any such 
beneficent or modifying circumstances, but are left wholly in their own 
naked deformity as merely wagering contracts, they fall under the 
same merited interdiction as other wagering contracts. And above 
all wagering contracts, those concerning the lives of human beings 
should receive the strongest, the most emphatic and the most persis- 
tent condemnation. This was just what the present insurance policy 
was in the hands of Sturges—a mere wagering contract upon the life 
of Haynes. And if said assignment from Haynes to Sturges were to 
be upheld as valid under the law, it would be virtually saying that 
the law authorizes mere wagering speculations, mere mercenary traffic 
concerning human life, and it would be opening the door wide and in- 
viting to enter the most shocking of all human crimes. If any per- 
son should desire to know what men may do, where they are strongly 
interested in procuring the death of another person for the purpose 
of obtaining the benefit of a life insurance policy, he may read the case 
of the State of Kansas vs. Winner, 17 Kansas, 298, 300. While it was 
strongly to the interest of Sturges that Haynes should die, yet there 
is nothing in the record that shows that Sturges in fact did desire the 
death of Haynes. But whether he did or not, the principles gover- 
ing the case are the same. 

In the case of Ruse vs. the M. B. L. Ins. Co., (23 N. Y., 516,) it 
is said that ‘‘a policy obtained by a party who has no interest in 
the subject of insurance, is a mere wager policy.” Page 523. And 
“policies without interest, upon lives, are more pernicious and dan- 
gerous than any other class of wager policies ; because temptations 
to tamper with life are more mischievous than incitements to mere 
pecuniary frauds.” Page 526. Mr. May says, in his work on insur- 
ance, that “ all the objections that exist against issuing a policy to one 
upon the life of another, in whose life the former has no insurable in- 
terest, exist against his holding such policy by mere purchase and 
assignment from another. 

In either case the holder of such policy is interested in the death, 
rather than in the life of the insured. The policy of the law forbids 
speculations based on the continuance of human life. It will not up- 
hold a practice which incites danger to life, and it substantially de- 
clares that no one shall have any claim under a policy upon the life 
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of another in whose life he had no insurable interest at the time he 
acquired the policy, whether the policy be issued to him directly from 
the insurer, or whether he acquires the policy by purchase and as- 
signment from another. If he may purchase a policy on the life of 
another, in whose life he has no interest, as a mere speculation, the 
door is open to the same practice of gambling, and the same tempta- 
tion is held out to the purchaser of the policy to bring about the 
event insured against as if the policy had been issued directly. It is, 
in fact, an attempt to do indirectly what the law will not permit to 
be done directly.” May on Insurance, sec. 398. See also State of 
Kansas vs. Winner, 17 Kans., 298, 300. 

There are a large number of cases holding that in order to enable 
any person to procure an insurance policy on the life of another, such 
person must have an insurable interest in the life of such other, and 
it has even been held that such interest must, in some sense, be pe- 
cuniary, and not founded merely upon relationship. Guardian Mu- 
tual Life Ins. Co. vs. Patrick Hogan, Supreme Court of Illinois, June 
30, 1876 ; 8 Chicago, Legal News, 382; 5 Ins. L. J., 835. 

Iu this case the policy was issued to John Hogan on his own life, 
for the benefit of his son, Patrick Hogan, who had no pecuniary in- 
terest in his father’s life, and it was therefore held, that the son had 
no insurable interest in his father’s life, and therefore that he could 
not recover on the policy after his father’s death. 

The case of the Franklin Ins. Co. vs. Hazzard, 41 Ind., 116, is 
identical with the case at bar in all its essential particulars. In that 
case Cone procured an insurance policy on his own life, and then, 
with the consent of the company, assigned said policy to Hazzard, 
who had no interest in Cone’s life. The court held that Hazzard 
could not recover on the policy after Cone’s death. See also Frank- 
lin Ins. Co. vs. Lefton, decided by the Supreme Court of Indiana, in 
1876. (6 Ins. L. J., 95.) 

In the present case, we think that as Sturges had no insurable in- 
terest in the life of Haynes, he therefore could not purchase, or take 
by assignment, any interest in the said insurance policy issued to 
Haynes ; that such a thing would be most clearly against the most 
obvious rules of public policy, and therefore not to be tolerated by 
law, and as he could not take any interest in said insurance policy, he 
therefore cannot recover in this action. ; 

Therefore, the judgment of the court below must be reversed and 
cause remanded for further proceedings in accordance with this opin- 
ion. Hokron, C. J., concurring ; Brewer, J., dissenting. 





1877.} Akin vs. Liverpool and London and Globe Ins. Co. 


UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF ARKANSAS. 


OcrToBER TERM, 1876. 


CHRISTOPHER C. AKIN, as survivine part- 


NER OF THE LATE FIRM OF AKIN & STIDHAM, 


vs. ! 
LIVERPOOL AND LONDON AND GLOBE INS. CO. 


The premium was paid to the agent for the renewal of a policy by A., loss payable 
to W. to the extent of his interest as mortgagee, and a renewal receipt taken. 
The company, by mistake, instead of renewing. made out a new policy to W. 
as owner, which fact was undiscovered until atter the loss, when, with the con- 
sent of A., the company paid to W. the amount of his interest. 


Held, that A. was entitled in a suit at law to recover the balance due above the 
mortgage. ‘ 


Where the complaint was filed within the year, but no summons was issued, at the 
request, and upon the agreement of the defendant’s attorney to euter an ap- 
pearance, the defendant cannot set up that suit was not begun within a year. 


Where the agent of defendant refused to accept proofs of loss on the ground that 
there was no contract, it was a waiver of the production of preliminary proofs. 


Statement of the Case.—This cause was tried before the court. The 
evidence disclosed the following facts: That in July, 1871, the plain- 
tiff paid the premium and obtained from the defendant a policy of 
insurance for the term of one year for $3,000 on a hotel building in 
the town of Hot Springs, and $2,000 on the furniture therein. The 
hotel and furniture were mortgaged by the plaintiff to Wassell & 
Moore, for about $2,000 and accruing rents, and the plaintiff as- 
signed said policy, with the assent of the defendant, to Wassell & 
Moore, to the extent of their interest as mortgagees in the property. 


* Decision rendered January 10, 1877. 
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When this policy was about to expire, the plaintiff paid to the local 
agent of the defendant at Hot Springs, the premium required for the 
renewal of the policy for one year, and the agent signed and delivered 
to plaintiff a receipt therefor, reading as follows : 


‘**Hot Springs, Ark., July 9th, 1872. $176.50. Rec’d of John L. 
Miller, for the use of C. C. Akin, one hundred and seventy-six 50-100 
dollars, for the renewal of a policy of insurance on Akin House and 
furniture, issued in the Liverpool and London and Globe Insurance 
Company on five thousand dollars. J. J. Sumpter, agent.” 


Wassell & Moore, the mortgagees, were anxious to have the policy 
renewed, and fearing the plaintiff would fail to do so, filed an appli- 
cation with the defendant’s agent at Little Rock to insure the pro- 
perty ; this application to be acted on only in the event that the plain- 
tiff did not renew said policy. About the time of the expiration of 
the first policy, Wassell & Moore called on defendant’s agent at Lit- 
tle Rock, and were advised by him that the plaintiff had paid the 
premium and renewed the policy ; this was satisfactory to Wassell & 
Moore, and they paid no premium, and took out no policy, and did 
not desire to do so after the renewal of the policy by the plaintiff. 

The property insured was destroyed by fire on the 15th of January, 
1873. Neither at the time the plaintiff paid the premium for the. re- 
newal of the policy, nor at any other time, did he receive a new policy, 
or any other evidence of the renewal than the receipt above shown. 

After the property was burned, it turned out that instead of renew- 
ing plaintiff's original policy, the defendant had made out an origi- 
nal policy to Wassell & Moore as owners of the property. This 
policy was executed at the general agency of the defendant at Cincin- 
nati, and forwarded to the agent at Little Rock, in whose office it re- 
mained until after the destruction of the property by fire. Neither 
the plaintiff nor Wassell & Moore had any knowledge of its existence 
previous to that time. Upon this state of facts the company claimed 
it was not liable on the policy, or otherwise, in any sum to any one ; 
that it was not liable to Wassell & Moore, because they were not 
owners of the property insured; and that it was not liable to the 
plaintiff, who was the owner, because the policy was not issued to 
him. The property covered by the policy exceeded in value the amount 
of the policy, and the plaintiff, in apt time, gave defendant notice of 
the fire, and offered to furnish preliminary proofs of loss, but the 
agent of the defendant denied that any contract of insurance existed 
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between plaintiff and defendant, and upon this ground denied their 
right to make such proof, but did receive proof of loss from Wassell 
& Moore, and afterward, upon advice of counsel, paid them the 
amount of their mortgage lien on the property. 

Plaintiff makes no claim in this action for the amount paid to Was- 
sell & Moore, as the original policy was assigned to them to the ex- 
tent of their mortgage lien, and that arrangement would have re- 
mained if that policy had been renewed in conformity to the terms 
of the contract made with the local agent at Hot Springs. The au- 
thority of the agent at Hot Springs to do what he did do is not ques- 
tioned. The plaintiff in his complaint counts upon the contract for 
the renewal of his policy. 

In addition to a denial of the allegations of the complaint, the de- 
fendant sets up two affirmative grounds of defense. 

1. That the action was not brought within one year after the loss 
occurred, as required by one of the conditions in the policy and, 

2. That plaintiff never furnished preliminary proofs of loss as re- 
quired by the policy. 


CatpweLL, J. 

It is contended that plaintiff has mistaken his remedy ; that upon 
the facts proved the case is one of exclusively equitable cognizance. 
This contention is based on the assumption that an action at law will 
not lie upon a contract of insurance unless a policy has been issued 
and the action is founded on such policy. 

It is well settled that where there isa valid agreement for insur- 
ance, the failure of the insurer to issue a policy, is no impediment to a 
recovery of the amount of insurance, in case of loss, in an action at 
law upon the contract. McCulloch vs. Ins. Co., 1 Pick., 277 ; Light- 
body vs. North American Ins. Co., 23 Wend., 18 ; State Fire Marine 
Ins. Co. vs. Porter, 3 Grant, Pa. Cases, 123 ; Eureka Ins. Co. vs. 
Robinson, Rea & Cc., 56 Pa. St., 256; Benjamin vs. Saratoga Mut. 
Fire Ins. Co., 17 N. Y. 415; Audubon vs. Excelsior Ins. Co., 27 N. 
Y., 216 ; Kohne vs. Ins. Co. of North America, 1 Wash., 93 ; Ameri- 
can Horse Ins. Co. vs. Patterson, 28 Ind., 17 ; New England Fire and 
Marine Ins. Co. vs. Robinson, 25 Ind., 586; Flanders on Fire Ins., 
118. 

The plaintiff has a good cause of action at law on the contract for 
the renewal of the policy. The premium was paid for the renewal 
for one year, of an existing policy, the precise terms of which were 
known to both parties, and when the premium was paid by the plain- 





344 Report of Decisions. [ May, 


tiff. and accepted by the defendant, upon such an agreement, the con- 
tract of insurance was complete, there remained nothing more for the 
plaintiff to do, and in case of loss, the legal liability of the defendant 
was perfect. 

It is common practice to renew, or continue in force, existing poli- 
ciea by means of what is termed a renewal receipt. This is what was 
done in this case. The plaintiff is not to be prejudiced by the mis- 
take of the defendant in making out a policy to Wassell & Moore ; and 
certainly the defendant will not be heard to say that the plaintiff 
shall not have the benefit of his contract until he has gone into a 
court of equity, and annulled or reformed a policy in which he is not 
named, and has no interest, which he never asked to be issued, 
which was never delivered to him, and of the very existence of which 
he was ignorant. 

2. The defense that the action was not brought within one year 
from date of loss, is not sustained. The complaint was filed within 
the year, but no summons was issued, because the then agent and at- 
torney of the defendant requested that none should be issued, and 
agreed to enter the appearance of the defendant, and plead to the ac- 
tion, and took the complaint off the files for that purpose. This took 
place before the year expired, and for the purpose of disposing of this 
question, the subsequent appearance of the defendant must have re- 
lation back to the date of the agreement. 

It would be gross fraud to allow the defendant to come in by other 
counsel, after the year had elapsed, and set up that the suit was not 
brought within the year, because no summons had issued on the com- 
plaint, when the plaintiffhad refrained from issuing such summons at 
the request of the defendant’s agent and attorney, and upon the as- 
surance that defendant’s appearance should be entered with like ef- 
fect as if summons had issued on filing the complaint. 

3. After the loss, the agent of the defendant for adjusting losses and 
the plaintiff met in this city. The plaintiff was ready and willing to 
furnish the requisite preliminary proofs of loss, in accordance with the 
terms of the defendant’s policy ; but the defendant’s agent misconceived 
the rights and duties of the parties, took the ground there was no con- 
tract of insurance existing between the plaintiff and defendant, and re- 
fused to recognize plaintiff’s right to prove for his admitted loss, on that 
ground. By this action the defendant waived the production of pre- 
liminary proofs of loss by the plaintiff. Flanders on Fire Insurance, 
541. 

Besides, under the advice and direction of plaintiffs agent, Wassel 
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& Moore, whom the agent insisted were the only proper parties to 
do so, did make out and furnish the preliminary proofs of this very 
loss. 

The defense is withont merits, and judgment will be entered in 
favor of the plaintiff for $1,469, being the amount of the policy and 
interest thereon from date of loss, less the sum of $3,875 paid with 
plaintiff's assent to Wassell & Moore, 


SUPREME COURT OF KANSAS. 


Error from Shawnee County. 


JOHN COBB, ET At., 
VS. 
INS. CO. OF NORTH AMERICA.*} 


An insurance policy provided in writing for insuring Bernstein’s ‘stock of boots 
and shoes, dry goods, drugs, liquors and such other goods as are usually kept 
for sale ina country store ;’ and provided in printing that ‘‘ gunpowder, salt- 
peter, phosphorus, petroleum, naphtha, benzine, benzole, or benzine varnish 
are positive ly prohibite 1 from being deposited, stored or kept in any 
building insured, or containing property insured by this policy, unless 
by special consent in writing indorsed on this policy, naming each article 
specially, otherwise the insurance shall be void ;’ and accompanying the 
policy, and a part of it, is the application of the assured, in the body of which 
he obtains in writing special permission to keep one of the prohibited articles, 
in the following words, to wit : ‘‘ Permission given to keep coal oil not to ex- 
ceed three barrels at any one time ;” 


Held, that the court should not construe the written and printed clauses in said 
policy so as to make them conflict with each other if such a construction can 
be avoided, but on the contrary should construe them so as to make them har- 
monize if such a construction is possible, and should construe them so as to 
give to each and all their terms full force and operation ; and in construing 
them should also take into consideration the rest of the instrument, the acts of 
the parties, and all the surrounding circumstances, for the purpose of arriving 
at the real intention of the parties ; for the real intention of the parties is the 
great end and object in the construction of all instruments ; and therefore 


Held, that said insurance policy should be read substantially as follows 


* John Cobb, Uriah B. Stribling and Thomas R. Cobb, partners, doing busine ss under the 
firm name of Cobb, Stribling & Co., vs. the President and Directors of the Insurance Company 
of North America, 
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The insurance company insures Bernstein’s ‘‘ stock of boots and shoes, dry goods, 
drugs, liquors, and such other goods [including ‘ gunpowder, saltpeter, phos- 
phorus, petroleum, naphtha, benzine, benzole, or benzine varnish,’] as [the 
same] are usually kept for sale in a country store ;’”’ provided, however, that 
as to ‘‘gunpowder, saltpeter, phosphorus, petroleum, naphtha, benzine, ben- 
zole or benzine varnish,” [said insurance does not extend, except by the ‘‘ spe- 
cial consent”’ of the company ‘‘in writing indorsed on this policy, naming 
each article specially,” and said articles] ‘‘ are positively prohibited from being 
deposited, stored or kept in any building insured or containing any property 
insured by this policy, unless by special consent [of the company] in writing 
indorsed on this policy, naming each article specially ;’ and further 


Held, that the assured could not keep gunpowder in any shape or quantity in his 
store along with his other goods without the consent of the insurance com- 
pany in writing, naming such article specially, without violating the terms of his 
policy. 


VALENTINE, J. 


This action was brought by Cobb, Stribling & Co., as assignors of 
G. F. Bernstein, against the Insurance Company of North America, 
for the loss of a certain stock of goods insured by said company, and 
destroyed by fire. We have once before had this case under consid- 
eration, and we then decided such questions as were then presented 
to us. Cobb vs. Ins. Co. of N. A., 11 Kas., 93. A new question is 
now presented, and that question is whether Bernstein had a right 
under his insurance policy, and without any other or further per- 
mission from the insurance company, to keep gunpowder for sale in 
his store along with his other goods, in such quantities, and in such 
shape as it is usually kept for sale in country stores. The insurance 
policy, so far as it has any application to this question, provides for in- 
suring Bernstein’s “stock of boots and shoes, dry goods, drugs, liq- 
uors and such other goods as are usually kept for sale in a country 
store,” and that “ gunpowder, saltpeter, phosphorus, petroleum, naph- 
tha, benzine, benzole, or benzine varnish, are positively prohibited 
from being deposited, stored or kept in any building insured, or con- 
taining any property insured by this policy, unless by special consent 
in writing, indorsed on this policy, naming each article specially, 
otherwise the insurance shall be void.” Accompanying the policy, 
and a part of it, is the application of the assured, in the body of which 
he obtains, in writing, special permission to keep one of the prohibited 
articles, in words following : ‘‘Permission given to keep coal oil not to 
exceed three barrels at any one time.” 

*- The first paragraph or clause above quoted is in writing, and the 
second is printed. Therefore,fif there were any real and irreconcila- 
ble conflict between the two paragraphs, the first would, according to 
well known rules of construction, be of controlling force in determin- 
ing what the real intentions of the parties were. But we should not 
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construe said paragraphs or clauses so as to make them conflict with 
each other if such construction can be avoided. On the contrary, we 
should construe them so as to make them harmonize if such a con- 
struction is possible ; and should construe them so as to give to each 
and all their terms, full force and operation. And in construing them 
we should also take into consideration the rest of the instrument, the 
acts of the parties, and all the surrounding circumstances. By this 
means we can probably arrive atthe real intention of the parties ; 
and the real intention of the parties is the great end and object in the 
construction of all instruments. The two most natural constructions 
that can be given to said paragraphs, (provided it be attempted to 
make them harmonize,) would seem to be about as follows : 

1. The insurance company insures Bernstein’s ‘‘ stock of boots and 
shoes, dry goods, drugs, liquors and such other goods [including 
‘gunpowder, saltpeter, phosphorus, petroleum, naphtha, benzine, 
benzole or benzine varnish,’ as [the same] are usually kept for sale 
in a country store,” provided “gu»powder, saltpeter, phosphorus, 
petroleum, naphtha, benzine, benzole or benzine varnish,” [except as 
they are usually kept for sale in a country store, ] ‘‘ are positively 
prohibited from being deposited, stored, or kept in any building in- 
sured or containing any property insured by this policy, unless by 
special consent [of the company) in writing, indorsed on this policy, 
naming each article specially.” 

2. The insurance company insures Temnelahats stock of boots and 
shoes, dry goods, drugs, liquors, and such other goods, [including 
“ounpowder, saltpeter, phosphorus, petroleum, naphtha, benzine, 
benzole, or benzine varnish” ] as [the same] are usually kept for sale 
in a country store ; provided, however, that as to “ gunpowder, salt- 
peter, phosphorus, petroleum, naphtha, benzine, benzole, or benzine 
varnish,” [said insurance does not extend except by the “special con- 
sent” of the company “in writing, indorsed on this policy, naming 
each article specially,” and said articles] “are positively prohibited 
from being deposited, stored, or kept in any building insured, or con- 
taining any property insured by this policy, unless by special consent 
{of the company] in writing, indorsed on this policy, naming each ar- 
ticle specially.” 

Other constructions might also be given to said paragraphs ; but 
we think the second one which we have given is the most natural, and 
it undoubtedly has this great advantage over all others: it is the one 
which the assured himself gave to said paragraphs when he made his 
application for the insurance policy in which they are contained. If 
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he had supposed that he could keep coal oil for sale without special 
permission from the insurance company he would not have taken any 
trouble to obtain such provision. The reason for using the language 
that the parties did use in said policy, instead of using some other 
kind of language, we think is obvious. It was evidently the intention 
of the parties, as we think, that every article of goods such as are 
usually kept for sale in country stores should be insured either condi- 
tionally or absolutely. But these articles are so various in kind and 
so unlimited in numbers as to be practically infinite ; and to name 
each article separately would be practically impossible. Then how 
are they to be named or designated? Some of them, as we have be- 
fore stated, are insured absolutely, while others are insured only con- 
ditionally or contingently. Then how are these two classes to be 
designated? Probably the only easy way of doing it would be to do 
it in the very manner that it was done in this particular case. First, 
use general language embracing all articles in both classes, and then 
by way of exception, limitation or modification, use special language, 
naming each particular article belonging to the smaller class. This 
can easily be done in this particular case, for in this case only a few 
articles, to-wit : “gunpowder, saltpeter, phosphorus, petroleum, 
naphtha, benzine, benzole or benzine varnish” belong to the smaller 
class. This use of language is common both in contracts and statutes. 
General language is first used, embracing a large class of things, and is 
used with reference to such things absolutely and unconditionally, 
and then special language, emboding an exception, a modification, a 
limitation, a proviso, or some condition, is used with the intention of 
qualifying or explaining the previous general language. Bonds and 
mortgages in contracts, and provisos and saving clauses in statutes, 
are good illustrations of this manner of using language. 

It is also easy to be understood why the first paragraph above 
quoted is in writing, and why the second is printed. Insurance com- 
panies always use printed policies with certain blank spaces left in 
them to be filled up when issued, according to the circumstances of 
each particular case. And insurance companies like the defendant in 
error generally insure all kinds of personal property which they may 
be asked to insure, whether the same is kept in stores or somewhere 
else—whether the same is kept for sale or for use, or for some other pur- 
pose and whether the same belongsto a merchant, a mechanic, a profes- 
sional man, a farmer, or to some other person. Hence a blank space 
is aways left in the printed policies for the description of the property 
to be insured, which blank space must necegsarily be filled up in writ- 





1877. ] Cobb vs. Ins. Co. of North America. 349 


ing when the policy is issued. But this is not so with reference to 
“ sunpowder, saltpeter” etc. They are always dangerous articles, and 
therefore should always be sufficiently provided for in the printed 
policies, or at least they should be and are always sufficiently pro- 
vided for so far as the insurance company is concerned. 

Such an insurance policy as we are now considering has never be- 
fore received judicial construction. What force and effect should be 
given to the words “ naming each article specially” contained in this 
policy has never before been judicially determined. Hence we are left 
to grope our way in the dark so far as any exact judicial precedents 
are concerned. In certain cases where the said words “ naming each 
article specially ” have been omitted from the policy, courts have said 
that the insurance by the company by a clause in writing of “ all such 
goods as are usually kept for sale in a country store” is a ‘‘ consent by 
the company in writing indorsed on the policy,” to keep the pro- 
hibited articles in quantities and in the shape in which they are usu- 
ally kept for sale in country stores ; but no court has ever decided that 
such an insurance was a consent to keep such prohibited articles, 
* naming each article specially.” 

In some of said cases it has also been said by the court, in deliver- 
ing the opinion, that there was a repugnancy between the written and 
the printed clauses ; but such of course has never been said in a case 
like the one at bar. In said case the consent to keep the prohibited 
articles could be given, and was given, in general language, but in this 
case the consent must be given by “naming each article specially.’ 
If the written clause in this case had so read as to insure Bernstein’s 
‘* stock of boots and shoes, dry goods, drugs, liquors, * * gunpowder, 
saltpeter, phosphorus, petroleum, naphtha, benzine, benzole or ben- 
zine varnish,” “and such other goods as are usually kept for sale in 
a country store,” then this case would be analogous to those cases, 
for then the written clause in this case would mention the prohibited 
articles in the very language required by the printed clause, just as the 
written clause did in the cases to which we have referred. We do not 
think that there is any repugnancy in this case which the law will re- 
cognize between the written and printed clauses. Many analogous il- 
lustrations might be given, and we shall give two or three. 

Suppose that the granting part of a mortgage were written, and 
conveyed, as that part of the mortgage usually does, an absolute title, 
and that the defeasance clause were printed ; then if the mortgagee 
should bring an action on the mortgage, would it be held that there 
was a conflict between the written and the printed parts of the mort- 
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gage, and that the printed part was void? Would it be held that, as 
the written part of the instrument was an absolute grant of the premi- 
ses, and the printed part empowered the mortgagor, on the payment 
of a sum fixed, to have the instrument canceled, there was a conflict, 
and therefore the printed part should be disregarded, and the written 
treated as an absolute conveyance? And take the case of an ordinary 
penal bond or of a recognizance, and suppose that the obligation is 
written, and the conditions printed. The obligor by his bond ad- 
mits that he owes, and binds himself in writing to pay the obligee a 
sum certain ; by the condition, which is printed, he seeks to explain 
that he does not owe any money, and will not owe any unless he fails 
to do a particular thing at a future time. Now there is as much con- 
flict between the written and printed parts of this bond as there is in 
the contract at bar ; but would any court, if called on to pass upon 
this bond, say that the printed part, being inconsistent with the writ- 
ten, must be ignored, and the obligor held to the payment of the 
money as upon an absolute promise to pay? 

And suppose that a farmer should make an agreement to sell “all 
the corn then on his farm, being about five thousand bushels,” ‘‘ pro- 
vided however that he might if he chose retain two hundred bushels 
thereof for his own use.” Would any person suppose that there was 
an irreconcilable conflict between the two clauses, and that if the first 
were in writing and the second printed that the second must be held 
to be void? 

After a careful consideration of this case, we have come to the con- 
clusion that the printed clause in the policy in this case is not in con- 
flict with any written clause therein. Or at most, there is no such 
conflict between any of the clauses of said policy as will render said 
printed clause void. The conflict, if any, is only to the extent that 
one clause modifies the other. Therefore, as gunpowder was not in- 
sured, except upon a condition precedent, which has never been ful- 
filled, and as it was absolutely prohibited from being kept upon the 
premises except upon a condition subsequent, which has never been 
fulfilled, and as the assured did keep gunpowder on the premises in 
violation of the express terms of his insurance policy, we think the 
policy was rendered void in accordance with its own express terms. 

We have examined many authorities supposed to apply more or 
less nearly or remotely to this case, among which are the following, 
cited by plaintiff in error: Phoenix Ins. Co. vs. Taylor, 5 Minn., 
493 ; Whitmarsh vs. Conway Fire Ins. Co., 16 Gray, 359 ; Niagara Fire 
Ins. Co. vs. De Graff, 12 Mich., 124; Harper vs- Albany Mut. Ins. 
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Co., 17'N. Y., 194; Bryant vs. Poughkeepsie Mut. Ins. Co., 17 N. Y., 
200 ; Harper vs. N. Y. City Ins. Co., 22 N. ¥., 441; Pindar vs. 
Kings Co. Ins. Co., 36 N. Y., 648 ; Steinbach vs. Lafayette Fire Ins. 
Co., 54 N. Y., 90; Hall vs. Ins. Co. of N. A., 58 N. Y., 292 ; Archer 
vs. Ins. Co., 43 Mo., 484 ; Wash. Ins. Co. vs. Mer. & Man. Ins. Co., 
50 St., 450 ; Franklin Fire Ins. Co. vs. Updegraff, 43 Penn. St., 350 ; 
Citizens Ins. Co. vs. McLaughlin, 53 Penn. St., 485. 

Cited by the defendant in error; Steinbach vs. Ins. Co., 13 Wal- 
lace, 183 ; People’s Ins. Co. vs. Kuhn, 1 Cent. Law Jour., 214; [this 
case will probably also be reported in 9 Heiskill, Tennessee Reports ;] 
McComber Fire Ins. Co., 7 Gray, 257 ; Whitmarsh vs. Charter Oak 
Ins. Co., 2 Allen, 581 ; Commonwealth vs. Hide & Leather Ins. Co., 
112 Mass., 136. 

Now we think that the printed clause in the present insurance pol- 
icy may be held to be valid without conflicting with any of the fore- 
going decisions ; but it cannot be held to be invalid without con- 
flicting with the last five of said decisions. 

The judgment of the court below will be affirmed. Brewer, J., 
concurring ; Horton, C. J., not sitting in the case. 


SUPREME COURT OF RHODE ISLAND. 
. Ocroser Term, 1876. 


Plaintiff’s petition for new trial. 


GEORGE W. GREENE, 
US. 
EQUITABLE FIRE AND MARINE INS. CO.* 


Where the policy was by its terms avoided on account of insurance effected in ex- 
cess of the amount permitted, parol evidence is admissible to show that the 
corporation had knowledge of the additional insurance, and agreed that per- 
mission should be granted in the policy, but failed to do so. 

New trial granted. 





* Decision rendered February 24, 1877. 
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Cuartes Hart, for Plaintiff. 
Browne & Van Styck, for Defendant. 


Durrez, Ch. J. 

This is an action upon a fire insurance policy issued by the defen- 
dant corporation to one John ©. Conley, and payable in case of loss 
to the plaintiff. The policy was for five years in the sum of $1,000, 
with “ permission for $6,250 other insurance.” 

Upon the trial the plaintiff called as a witness one Robert J. Angell, 
who testified that Conley, at or about the same time, procured insur- 
surance, through him, upon the same risk, in three other offices, to 
wit, $2,750 in the St. Nicholas Insurance Company of New York, 
$2,750 in the Butler Mutual Fire Insurance Company of Providence, 
and $2,500 in the Builders’ Insurance Company of Boston, in all 
$8,000,—Angell being the agent in Rhode Island of the St. Nicholas 
Insurance Company and the Builders’ Insurance Company, and the 
secretary of the Butler Mutual Fire Insurance Company ; that he, 
the said Angell, had obtained the two policies of $2,750 each, when 
he applied for the policy declared on, and that he could not swear 
whether he had then obtained the other policy or not. The three 
policies were subsisting in force at the time of the fire. 

The defendant corporation claimed that the policy in suit was for- 
feited and void, under a provision in it to the effect that, if the in- 
sured or any other person interested should have other insurance on 
the property not consented to in writing by the company, and men- 
tioned in or indorsed upon the policy, then the policy should be void 
and of no effect. 

Thereupon the plaintiff offered to prove by Angell that when he 
applied for insurance to the defendant he notified it that there was to 
be other insurance as above stated, and that the defendant assented 
thereto, and agreed to issue the policy with permission for $8,000 
other insurance, and thereupon made out and delivered to him the 
policy in suit, and that neither Conley nor the plaintiff discovered 
until after the fire that permission was given for $6,250 only of other 
insurance. The plaintiff claimed to be entitled to show by this evi- 
dence, that giving permission for only $6,250 other insurance was the 
defendant’s mistake, and that it was therefore estopped from setting 
up the forfeiture. The testimony, being objected to as tending to 
vary the terms of the written contract by parol, was ruled out, and 
the plaintiff took an exception. The jury under instructions rendered 
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a verdict for the defendant. The plaintiff now asks for a new trial 
for error in the ruling. 

The case at bar is in line with cases which hold that an insurance 
company cannot be allowed to avoid its contract by setting up a cause 
of forfeiture which its own agent ha; been instrument il in producing. 
Many cases of that kind have been cited by the plaintiff's counsel. 
Thus, where a policy, filled up by the company’s agent, contained an 
erroneous statement in regard to title, it was held that oral testi- 
mony was admissible to show that the agent inserted the statement 
after being correctly informed by the insured, and that this being so, 
the policy woul! not be avoided. McBride et al. vs. Republic Fire 
Ins. Co., 30 Wisc., 562 ; and to the same effect see Parker et al. vs. 
Amazon Ins. Co., 34 Wise., 363; Franklin vs. Atlintic Fire Ins. Co., 
42 Mo., 456 ; Combs vs. Hannibal Savings and Ins. Co., 43 Mo., 148 ; 
Peck et al. vs. New London County Mutual Ins. Co., 22 Conn., 575 ; 
Hough vs. City Fire Ins. Co., 29 Conn., 10 ; Rowley vs. Empire Ins. 
Co., 36 N. Y., 550. In Divine vs. Home Ins. Co., 32 Wis2., 471, where 
unoccupied property was insured as occupied, the compiny’s agent 
knowing the fact, judgment was given for the insured. The court 
said: “If the mistake was that of the agent of the company issuing 
the policy, or the fault, if any, bis, and not that of the insured, the 
policy will nevertheless be valid, and the company bound to answer 
for the loss.” 32 Wisc., 476. In Plumb vs. Cattaraugus County Mut. 
Ins. Co., 18 N. Y., 392, the company’s agent made the survey and 
measurements and filled the application, informing the insured that 
it was correct, who thereupon signed it without further examina- 
tion ; held, that the company was estopped from showing a breach of 
warranty by proof of errors in the survey and application. In Bevin 
vs. Connecticut Mutual Life Ins. Co., 23 Conn., 2-44, it was held thit 
a life insurance company which continued to receive premiums after 
knowing of an alleged breach of warranty must be deemed to have 
waived the forfeiture under it. See also Ins. Co. vs. Wilk:nson, 13 
Wall., 222, 233. 

In Von Bories, ete., vs. United Life Fire and Marine Ins. Co., 8 
Bush., 133, the policy provided that if further insurance was pro- 
cured without the consent of the company wriiten on the policy, the 
policy should be of no binding eff.ct. Tue defendant company and 
another company had the sume general agent. The pluiutiff pro- 
cured insurance first in the defendant company, and the next diy in 
the other company of the same agent. Formal notice of the second 
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insurance was not given to the defendant company, nor was its con- 
sent thereto written on its policy. It was held that the knowledge 
of the agent was notice to the company, and that the company, hav- 
ing taken no steps to cancel the policy after such notice, must be held 
to have waived its right to exoneration. 

In Horwitz vs. Equitable Mutual Ins. Co., 40 Mo., 557, the provi- 
sion in regard to other insurance was substantially the same as in the 
case at bar. The insured wanted $10,000 insurance. The company’s 
agent stated that his company would take only $5,000, and engaged 
to get the other $5,000 inanother company. The company had no- 
tice of this, and did not object. The other insurance was procured 
next day, and the company notified. The premium was subsequently 
paid, and the policy delivered, but without any consent to other in- 
surance indorsed on or inserted in it. The policy was not examined 
by the insured until after the fire. The court held that the company 
was estopped from taking advantage of this cause of forfeiture. The 
case closely resembles the case at bar. See, also, May on Insurance, 
§ 370, and cases cited. 

This court also has refused to permit an insurance company to pro- 
fit by a cause of forfeiture or avoidance which its own agent was in- 
strumental in producing. Wilson vs. Conway Fire Ins. Co., 4 R. L, 
141. 

The ground of these decisions is, that it would be a kind of fraud 
for the insurers to insist upon a forfeiture for which they or their 
agents were more blamable than the insured. It is a new application 
of the familiar maxim, that a party shall not take advantage of its own 
wrong. The maxim is peculiarly likely to come in play in insurance ; 
because in insurance the application and the policy are both so often 
filled up by the insurers or their agents from blanks provided by 
them, and because the contract is so often qualified by divers condi- 
tions and clauses of forfeiture. In the case at bar the defendants 
claimed a forfeiture because $8,000 other insurance was taken when 
the policy.gave express permission for only $6,250. The plaintiff of- 
fered to prove that the defendant had expressiy assented to $8,000, 
knowing that the insured either had gotten or were going to get that 
amount, thus, in the language of one of the cases, ‘‘ lulling them in- 
to security,” and then wrote their consent for only $6,250, without 
notifying the insured, who did not observe the change until after the 
fire. The testimony, if the law is correctly declared in the cases above 
cited, should have been admitted to defeat the defense by an 2s- 


toppel. 
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The defendant has cited cases to show that the testimony offered 
was inadmissible. Some of the cases go simply to the point that parol 
testimony is not admissible to vary or contradict a written contract, 
the insureis having dc ne nothing to subject them to an estoppel. Bat. 
other cases are cited by the defendant in which the estoppel was not. 
applied, though the insurers were to blame. Barrett et al. vs. Uniom 
Mutual Fire Ins. Co., 7 Cush., 175 ; Pendar vs. American Mutual Ins. 
Co., 12 Cush., 469 ; Jennings vs. Chenango Co. Mutual Ins. Co, -2 
Denio, 75. These cases are at variance with the cases cited by the 
plaintiff. We think, however, the doctrine of the cases cited by the 
plaintiff is becoming the more prevalent ; we think, too, it is iounded 
in justice and reason. The insured doubtless might protect them- 
selves by greater circumspection ; but insurance companies conduct 
their business in a manner which is calculated to invite confidence 
and to put the insured off their guard, and the companies therefore 
ought to be held to the utmcst good faith, and ought not to be per- 
mitted to avoid their contracts by taking advantage of errors_and 
omissions, which have resulted from their own fault or mistake. 

New trial granted. . 


SUPREME COURT OF KHODE ISLAND. 


Ocroser Team, 1876. 


Assumpsit, tried by the Court, jury trial being waived. 


JOHN CLARK, Apminisrraror, 
US. 
JAMES ALLEN.* 


The sale and assignment of a life policy to an assignee without interest in the life 
insured, when permitted by the policy, and made, not as a contrivance to cir- 
cumvent the law, but as a bona fide business transaction, is not prohibited by 
the laws of Rhode Island, and is valid. 


Judgement for defendant. 


* Decision rendered February 24, 1877. 
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} Cxarves Harr, for Plaintiff. 
James Trutinanast, for Defendant. 


Durrer, ©. J. 


This is an action for money had and received, tried to the court, 
jury trial being waived. It appears that on the 26th December, 1868, 
one Edward T. Ross got his life insured for $2,000, payable to his wife 
at his decease. His wife was a second wife. Hehad children by his 
former wife, but none by her. She died before him, August 21, 1871. 
He was then in infirm health and short of means. He did not pay 
one premium promptly. The company, however, accepted payment 
afterward, and issued the policy anew, payable to his legal represen- 
tatives. On the 2d of January, 1872, he assigned the policy to the 
defendant, and received the defendant’s note for $125, which was paid 
April 10, 1872. The surrender value of the policy at the time of the 
assignment was $118. The defendant was Ross’s brother-in-law. After 
the assignment, which was assented to by the insurers, the defendant 
paid five quarterly. premiums of $25 each. Ross died March 24, 
1873. The defendant collected on the policy $2,121.20. The plain- 
tiff, who is administrator on Ross’s estate, brings this action to recover 
that amount, less the amount of the note for $125, and the five quar- 
terly premiums, with interest. 

The plaintiff claims that the assignment was made as security for a 
loan, avd not as an absolute sale. Testimony was submitted on this 
point. We think the assignment was intended to be an absolute 
sale. 

The pla‘ntiff contends that, if the assignment was an absolute sale, 
it was void as against public policy, and that he is therefore entitled 
to recover the money received on it, less the payment aforesaid, as 
money received to his use. The defendant claims thatthe assignment, 
though absolute, is valid, and that he is entitled to keep the money 
as his own. 

Upon the question thus raised there is a conflict of decisions. In 
Massachusztts and Indiana, it has been decided that a life policy is 
not transferable outright to a person who has no interest in the life 
insured. Stevens, Adm’r, vs. Warren, 101 Mass., 564; Franklin Life 
Ins. Co. vs. Hazzard, 41 Ind., 116. A similar decision (but in a case 
having peculiar circumstances, ) has been made by the Supreme Court 
of the United Stites. Cammuack vs. Lewis, 15 Wall., 648. The rea- 
son given is, that it is unlawful for a person to procure insurance for 
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himself on a life in which he hs no interest, and that therefore it is 
unlawful for him to take an absolute assignment of a policy upon a 
life in which he has no interest ; for otherwis> the law could always 
be easily circumvented by first having a person get his own life in- 
sured and then taking an assignment of the policy. And it is also 
argued that the gambling or wagering element is the same, and the 
temptation to shorten the life insared is the same, in the one case as 
in the other. But, on the other hand, it has been decided in England 
that such an assignment is valid. Ashley vs. Ashley, 3 Sim., 149, cited 
without disapproval by Chancellor Kent, in,3 Kent’s Com. 369, note. 
The reason given is, that such an assignment is not within the pro- 
hibition of the English statute, 14 Geo. 3, cap. 48, and that the policy 
being valid in its inception, is, like any other valid chos2 in action, 
assignable at the will of the holder, whether the assignes has an in- 
terest in tho life insured or not. This view haz been repeatedly 
affirmed in New York. St. John vs. Amer. Mutual Life Ins. Co., 2 
Duer, 419 ; alsoin 13 N. Y., 31, on appeal ; Valton vs. Nat. Fund Life 
Assurance Co. 20 N. Y., 32; and see Cunningham et al. vs. Smith’s 
adm’r, 70 Pa. St.,450. We think the assignment was valid. A life policy 
is a chose in action, a species of property, which the holder may have 
perfectly good and innocent reasons for wishing to disp»se of. He 
should be allowed to do so unless the law clearly forbids it. It is said 
that such an assignment, if permitted, may be used to circumvent the 
law. Thatis trae, if insurance without interest is unlawfal ; but it 
doas not follow that such an assignment is not to be permitted at all, 
because, if p2rmitted, it miy be abused. Let the abuse, not the bona 
fide use, be condemned and defeated. Sce Shilling, adm’r, vs. Acci- 
dental Death Ins. Co.,2 H. & N., 42. It is not claimed that the par- 
ties to the assignment here in question had any design to circumvent 
or evade the law. Perhaps Cammack vs. Lewis, 15 Wall., 643, supra, 
may be found to be a case of that kind. Again, the assignment is said 
to be a gambling transaction, a mere bet or wager upon the chances 
of human life. But the wager was made when the policy was effected, 
and has the sinction of the law. The assignment simply transfers the 
policy, as any other legal chose in action may be transferred, from the 
holdzr to a bona fide purchaser. It is true there is an element of 
chance and uncertainty in the transaction ; but so there is when a man 
takes a transfer of an annuity, or buys a life estite, or an estate in 
remainder after a life estate. There is in all thes2 cases a speculation 
upon the chances of human life. But the teansaction has never been 
held to be voi on thit account. Bat finally it is urged that the pur- 
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chaser or assignee subjects himself to the temptation to shorten the 
life insured, and that this the policy of the law does not countenance. 
‘The law permits the purchase of an estate in remainder after a life 
“estate, which exposes the purchaser to a similar temptation. It has 
“been decided, too, that a policy effected by a creditor on the life of 
this debtor does not expire when the debt is paid, though the holder 
‘then ceases to be interested in the continuance of the life, and is there- 
after exposed to the same temptation which is supposd to beset the 
assignee without interest, to bring it to anend. Dalby vs. India & 
London Life Assurance Co., 15 C. B., 365 ; Law vs. London Indisput- 
able Life Policy Co. 1 Kay & J. 223; Rawls vs. Amer. Life Ins. Co., 
36 Barb. S. C., 357; also in 27 N. Y., 282, on appeal ; Campbell vs. N. 
E. Mutual Life Ins. Co., 98 Mass., 381 ; Provident Life Ins. & In- 
west. Co. vs. Baum, 29 Ind., 236. 

df the danger is not sufficient t» avoid the policy when the interest 
ceases, why should it be sufficient to avoid the assignment to an as- 
signee without interest ? The truth is, it isone thing tosay that a man 
may take insurance upon the life of another for no purpose except as a 
speculation or bet on his chance of life, and may repeat the act ad libitum, 
and quite another thing to say that he may purchase the policy, as a 
matter of business, after it has once been duly issued under the sanc- 
tion of the law, and is therefore an existing chose in action or right of 
property, which its owner may have the best of reasons for wishing to 
alispose of. There is in such a purchase, in our opinion, no immo- 
wality and no imminent peril to human life. We should have s'rong 
mexsons before we hold that a man shal] not dispose of his own. 
Courts of justice, while they uphold the great and universally recog- 
mized interests of society, ought nevertheless to be cautious about 
making their own notions of public policy the criterion of legality, 
Jest, under the semblance of declaring the law, they in fact usurp the 
function of legislation. Hilton vs. Eckersley, 6 El. & B., 47, 64. 

We therefore decide that whatever the law of this State may be in 
wegard to procuring insurance upon the life of another without any in- 
terest in the life insured, it does not forbid the sale and assignment of 
@ valid policy, which is already in existence, to an assignee without 
interest in the life insured, when the assignment is permitted or not 
prohibited by the policy, and is made, not as a contrivance to circum- 
went the law, but as an honest and bona fide business transaction. 

Judgment for defendant for his costs. 





Eennedy vs. Insurance Companies. 


SUPREME COURT OF TENNESSEE. 


SerremBer Term, 1873. 


A. KENNEDY, Jr, 


vs. 
HOME INS. CO.,, er at. 


A. KENNEDY, Jr., 
vs. 


HARTFORD FIRE INS. CO, er az. 


Evidence with regard to an alleged fraudulent over-valuation and arson, is re- 
viewed by the court and weighed. 


The policy of the Home company stipulated that if the insured made, or should 
thereafter make, other insurance without the written consent of the company 
on the policy, the policy should be void. The insured, during the continuance 
of the policy, effected additional insurance inthe Hartford company, without 
notice or consent of the Home company. 


Held, that the policy of the Home company was forfeited. 


The agent of the Hartford company was present at the fire, and aided the insured 
to open the safe and secure its contents. Notice of the event was immediately 
sent to the company, and an agent was sent in from seven to nine days, who 
took preliminary proofs of loss, with which he appeared to be satisfied. 


Feld, that this was sufficient compliance with a requirement to furnish preliminary 
proofs within a reasonable time. 


Chancellor’s decree affirmed. 


Depericr, J. 
The complainant in these bills, then being a merchant in Knoxville, 
obtained on the 22d April, 1867, from the Home Ins. Co., a policy of 
insurance for one year, against loss or damage by fire to the amount 
of $8,000, on his stock in trade, consisting of dry goods, grocerie3, 
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hardware, boots and shoes, and general merchandise, contained, and 
to be contained, in the three story brick building situated on the 
south side of Main Street, between Prince and Gay Streets, Knox- 
ville. From the Hartford Fire Ins. Co. the complainant likewise ob- 
tained a policy against loss or damage by fire, on the 21st January, 
1868, upon said goods and merchandise to the amount of $4,000 for 
the period of one year. On the 3d February, 1868, the building and 
its contents were destroyed by fire, and the companies refusing to 
pay, these bills were severally against them, to enforce the payment of 
the alleged loss, and to attach certain bonds depos:ted “by the com- 
panies with the comptroller of the State, under the provisions of our 
statutes. The Home Ins. Co. files its answer, and sets up as de- 
fense, that— 

1. The policy issued by them was forfeited by reason of complain- 
ants tuking out a subsequent policy of $4,000 on same goods, in the 
Hartford Ins. Co., during the continuance of the first, without the 
knowledge or consent of the Home Ins. Co. 

2. Because complainant procured his goods to be burned, and— 

3. Becauss he fraudulently secreted and disposed of his stock, so 
that not more than $3,000 worth was in fact burned. The Hartford 
company insis's upon the same defenses, except as to subsequent in- 
surance, and a'so insists that the complainant has not furnished the 
required proof of loss, and that the affidavit of complainant, and the 
inventory of goods on hand of April 8, 1867, were false, and designed 
to defraud, etc. Both causes were heard together in the court below, 
and in this court. 

The chancellor, in the case of the Home Ins. Co., decreed against 
complainant on the ground of forfeiture of the policy by reason of 
the sul sequent insurance effected with the Hartford company, with- 
out the assent of the first insurer. He decreed in favor of complain- 
ant against the Hartford company, and the parties against whom de- 
crees were rendered, have respectively appealed to this cout. The 
arguments of counsel for defendants have been mainly directed to es- 
tablish the propos.tions that the complainant himself procured the 
goods to be burnt, and that he altered the inventory taken of his 
goods of April, 1867, so as to show a larger amount than he really 
had on hand at the time of the fire. While for the Home company, 
it is also insisted that their policy is avoided by reason of the subse- 
quent insurance without their knowledge or consent. 

The principal witness for the defense is L. H. Bolus, who was. 
book-keeper and clerk for Kennedy when the inventory was taken, 
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and when the goods were burned, and for two months thereafter. He 
proves that a few days after the fire, from five to eight days, Kennedy 
approached him on the street, and asked him to walk with him to his 
(Bolus’s) house, where the journal, cash-bvok, and day-book of Ken- 
nedy had been taken and kept since the fire. On arriving at Bolus’s 
house, Kennedy stated that it was rumored he, Kennedy, had set 
the store afire in order to get his insurance, and upon being told that 
the value of goods was not near equal to the amount of insurance, 
Kennedy said he was a ruined man, for every person would look up- 
on him as the contriver of the fire. Bolus then stated that Kennedy 
tried to induce him to alter the books so a3 to show an amount of 
goods equal to the sum for which they were insured. This the wit- 
ness states he refused to do, and after a long conversation they went 
up street together. On the next day Kennedy met witness on the 
street, and at Kennedy’s suggestion they went to Bolus’s house. 
Bolus got the books, and Kennedy said B.lus must make several 
entries on the books for him. Bolus still refused, when Kennedy 
took up a pen and tried to make some alterations in the journal, on 
the first page. The ink used was not the sime, and the alteration 
showed plainly. Kennedy then said that would not do, and that he, 
Bolus, must try it in the day-book, and appealed to Bolus to save 
him and his family from disgrace. In sympathy for bim and his fam- 
ily, Bolus states he consented to try it, which he did on the first 
leaf of the day-book, (‘‘ Exhibit No. 1” to Hugh I. McCiung’s de- 
position,) which Kennedy said would not do. The change made on 
said leaf was in the first entry, changing $3,830.24 into $8,830.24, 
making an increase in the amount of merchandise of $5,000. No 
other alteration was made that day, as Kennedy wanted to see how it 
would look the next morning. Accordingly, next morniug, Kenuedy 
came down to Bolus’s house, and Bolus told him the change would 
not do, as it showed plain. Bolus stated that Kennedy then told 
him to take a leaf from the back part of the day-bock, and make such 
entries as he gave out. Witness did so, and Kennedy penciled his 
statements or entries on paper, gave them to witness, and he copied 
them as given to him, and has deposited his copy in the National 
Bunk. The first entry was merchandise $1,468.92, amount of mer- 
chandise from Kennedy & Bro., $3,502.90, or $3,830.24. Also an en- 
iry in the middle of the day-book of cotton yarns, of $1,200 to $1,500. 
Wi ness states he kept the orizinal leaf of day-book, and preserved it 
with the original inventory of Kenuedy’s stock, ete. 

Witness concludes his account of these several transactions with the 
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statement that said Kennedy at all times said, and so he understood 
the matter, [he] was never to try to get his insurance money, as he said 
he never could get it without a lawsuit, and that he consented to 
make the alterations under such promises, and for the regard he had 
for Kennedy and his family. Bolus also identifies “ Exhibit No. 1” 
to Hugh L. McClung’s deposition, as the original leaf of the day-book 
on which he made the alteration of $3,830.24 to $8,830. 24,and Exhibit 
No. 2 to s1id deposition as the original inventory of goods of April 8, 
1867, amounting to $3,830.24, and states that at the time of the fire 
the goods on hand did not amount to more than $3,000. Aside from 
the confessions of his own turpitude, Bolus is so often contradicted 
by the testimony of other witness2s, that we are satisfied he is un- 
worthy of credit, except to the extent to which his statements may be 
corroborated by the testimony of other and credible witness2s in 
these causes. 

Joseph Hart states that two or three days after the fire, at the ba- 
kery, ete., Bolus told him Kennedy’s los3 was from $15,000 to $18,- 
000. This was before he hid been applied to by Kennedy to alter 
his books. * * * To J. F. Price, he said if Kennedy got the 
whole of his insurance, ($12,000,) he would still be minus some $4,000 
or $5,000. On the day after the fire, he made the same statement to 
Jno. M. Jones, and of course before he had, according to his account, 
committed himself to Kennedy to aid him in the perpetration of a 
fraud upon the insurance companies—if indeed, according to his 
statement, any fraud was meditated by him. For it will be observed 
that he understood the alterations made as intended only to protect 
the character of complainant and his family. 

What greater protection the alteration of the books so as to cor- 
respond with the amount of insurance, than the simp!e statement of 
the truth as to the amount of goods on hand could give, it is difficult 
[to see.] If but $3,000 of goods were in fact on hand, it could 
scarcely have been deemed dishonorable or dishonest by any one to 
have said so, although they were insured for a greater amount. The 
excuse is evidently an invention to screen the perpetration of forgery 
from the infamy of the crime, by pretending that its object was not to 
defraud, but to protect Kennedy and family from disgrace. 

Jno. F. Price states that Bolus told him that he might tell Kennedy 
if he would pay him, Bolus, what he owed him, he would l-ave the 
county, and then he, Kennedy, would have no trouble in getting his 
insurance money. This, we infer, was after the disclosures made by 
Bolus t» the agents of the insurance companies, though the records 
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do not fully disclose the time. §S. D. Mise, a witness and friend of 
Bolus, states that Bolus told bim that Kenuedy wanted him to alter 
his books, and he warned him against it, and told him he would in- 
form the insurance companies. After this, seeing Kennedy and Bo- 
lus going to the latter’s house, he fullowed them, suspecting they in- 
tended to alter the books, and went into a back room, and heard Ken- 
nedy say something about being ruined if he did not do it. Ha'f an 
hour after this interview, Bolus showed him the leaf which he thinks 
is Exhibit No. 1, to Hugh L. McClung’s deposition. 

The threatened disclosure was not made by Miner. What the 
som¢thing was, Kennedy wanted Bolus to do, Miner does not know, 
otherwise than from information derived from Bolus, and the man- 
ner in which he says he followed up and secreted himself from Ken- 
nedy and Bolus is not calculated to impress us very favorably with 
the trustworthiness of this witness. Hugh L. McClung testifies that 
Bolus showed him exhibits No. 1 and No. 2, to his, McClung’s, de- 
position, that Exhibit No. 1 seems to have been taken from an ac- 
count book, day-book or journal. The figures seem t> have been al- 
tered, both the first item, and the aggregate amount. Some of the 
figures huve been changed with different ink, others have been marked 
over with different ink, not changing the figures. No. 2 is composed 
of 13 pages, written with a pencil, and seems to be an inven- 
tory. Purports to have been taken in March—in what year does not 
appear. 

Witness made out a statement of the loss having Kennedy’s day- 
book and cash-book before him. This was done for the Home com- 
pany at the request of its secretary. 

Jobn S. Van Gilder states that he has compared Exhibit No. 1 to 
McClung’s depos'tion with the day-book on file, and find said leaf 
corresponds with the next leaf in said book as to dates, entries, color 
of ink, and general appearance of paper. In the first entry, the 
amount $3,830.24 appears to have been changed to $8,830.24, and 
the footing of stock from $4,909.13 to $9,909.13. Said entries begin 
April 8, 1867. Exbibit No. 2 to John 8. Van Gilder’s deposition is 
headed ‘‘ Knoxvi'le, Tenn., Monday, April 8, 1867,” and appears to 
have been written at the same time with bluish ink, and represents 
stock on hand April 8, 1867, to be $13,803.24; also tobacco, ete., 
$3,502.90, making total of $17,333.14, and this is the paper presented 
to the adjuster when making inves‘igation of Kennedy’s lozses, and 
is in the handwriting of Bolus. 

Rogers, the adjuster, (12th February, 1868,) examined the books 
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and papeis furnished by Kennedy, and made up a statement from 
them. We have thus given the substance of the most material evi- 
dence for the defense in regard to the identity of the inventory of 
April 8, 1867. On the part of the complainant, it is insisted that the 
inventory marked as ‘‘ Exhibit No. 2” to Van Gilder’s deposition, 
is the true inventory of the goods on hand at the time it was taken, 
and shows the true account of subsequent receipts and sales of stock. 

It is satisfactorily shown by several witnesses engaged in taking 
the same, that an inventory was taken about 8th April, 1867. C. 
Walker states that he was employed by Kennedy as porter and cellar 
clerk of bacon, Jard, produce, etc., and that he was present when the 
invevtory of April, 1867, was taken ; he also states that he had ex- 
amined ‘‘ Exhibit No. 2,” to Van Gilder’s deposition, and thinks it 
corresponds with the inventory he helped to take, and that there 
were as many goods in the store as represented by said inveniory, 
and more, as there was a lot of iron, three lurge boxes of coffee mills, 
hoes and scythe blades, not included in the inventory. 

Witness further shows that Kennedy, Goadlin, and John Jones, as- 
sisted in taking the inventory, and that he handled pretty nearly all 
the goods in taking them down and putting them up, and heard the 
calculations made, and thinks there were as many goods at the time 
of the fire as at the time the inventory was taken, there beiog then 
over $14,000 worth. 

Jobn M. Jones states that he has examined “Exhibit No. 2” to 
Van Gilder’s deposition, and that it is a correct inventory of the goods 
of Kennedy on hand April 8th, 1867 ; that he was clerking fir Ken- 
nedy at the time, and helped to take the inventory. In another and 
subsequent deposition, witness Jones says that Exhibit No. 1, to 
McClung’s deposition, is not the papcr they took the inventory on, and 
helped measure and put down in writing a great many of the goods. 
He does not think Exhibit No. 2 to Van Gilder’s deposition is the oue 
taken, as he thinks the inventory was taken chiefly with a pencil. 
He thinks there were $13,000 to $15,000 on hand. 

G. M. Goadlin, after examining “ Exbibit No. 2” to Van Gilder’s 
deposition, states that it is a correct inventory cf Kennedy’s goods, ta- 
ken in Apiil 1867, in the handwriting of L. H. Bulus ; that he was in 
Kcnnedy’s employ as a clerk, and took the greater part of the inven- 
tory hims:-lf, and made the extensions of the inventory. The entire 
amount of the stock in the general salesroom wes $13,830.24 and the 
stock up-stairs, $3,502.90, and there were more goods in the s‘vre, 
when it was burned than at the time of taking the inventory. 
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Thus, three witnesses, clerks and employees of Kennedy who were 
engaged in taking the inventory, and Kennedy himself, identify as the 
true one, the inveutory of April 8th, 1867, as exhibited to the adjust- 
ing agent of the insurance company, and marked Exhibit No. 2 to 
Van Gilder’s deposition. From twelve to fifteen witnesses, most of 
whom are men of experience in buying and selling goods, who re- 
cently before the fire, some of them within a few hours, had seen and 
examined the stock of goods, estimate its value at from $13,000 to 
$17,000 and $18,000, while no one witness puts the value at less than 
$13,000, except one, who says from $10,000 to $15,000, save Bolus, who 
states it at $3,000 at the time of the fire. The estimates of a witness 
not familiar with a stock may be and most probably would be inac- 
curate, yet new experience in such business, and especially those who 
have handled and are familiar with the stock, could scarcely be so far 
deceived as to estimate at $15,000 or more what was worth but $3,000. 
Such estima‘es are legitimate testimony, and must be looked to in 
ascertaining the amount of the loss. We are therefore of opinion 
that the testimony does show with reasonable certainty that the value 
of the goods burned by fire was about the sum reported by “ Exhibit | 
No. 2” to Van Gilder’s deposition, and that it fails to show that “ Ex- 
hibit No.1” to Hugh S. McClung’s deposition correctly states the 
sum. 

Alterations upon said Exhibit No. 1 to McClung’s deposition, were 
undoubtedly made, but by whom, when, and for what purpose, does 
not satisfactorily appear. The weight of evidence is that there was 
$13,830.24 worth of goods in general salesrooms on hand at the time 
the inventory of April 8th, 1867, was taken. Exhibits No. 1 and 2 to 
McClung’s deposition came from the custody of Bolus, are in his 
handwriting, and are not proved as the time inventory of April 1867, 
except by his own testimony, and are disproved by the testimony of 
Walker, Jones and Goadlin, corroborated by the testimony of other 
witues:es in the cause. But it is further insisted that Kennedy, the 
night of the fire, warned the crowd that there was powder in the store, 
to prevent them from going near the burning building. It seems 
during the fire it was rumored that there was powder in the burning 
building. Several build ngs immediately adjoining each other were 
burnt, and Kennedy’s explanation is, that he heard and reported the 
cry. 

It is not shown that any powder was in any of the burnt buildings, 
&3 no explusion was seen or heard. Bolus’s sta‘ement that there was a 
keg of powder in Kennedy’s store shortly before the fire is not corro- 
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borated by any witners. If it had been true it could probably have 
been proved by some other witness besides himself. It is also argued 
that Kennedy said that there was $1,000 in the safe in the burning 
building, and that he repeated this statement next day while Van Gilder 
was opening the safe, and that there was in fact but $12 to $15 in it. 

As money was excepied from insurance in the policy, there could 
have been no motive to increase his loss for the sake of increased pay 
from the insurance company. He had received on Saturday cousider- 
able sums of money, and which he may have supposed were placed in 
the safe, but which were perhaps paid out again by his clerks. It is 
shown Bolus kept the key of the safe generally, but delivered it to 
Kennedy Saturday night as he was gcing home, and Gus Kennedy 
says he was in the store Sunday, and A. Kennedy, Jr., came in and 
staid but a short time, and did not open the safe. The fire occurred 
that night or next moining at about one o’clock. 

We do not think that this circumstance is of any weight in sup- 
port of the theory that Kennedy burned or procured the buruing of 
the building containing his stock of goods. Gus Kennedy. slept in 
' the store, and testifies that he left a lamp turned down and burning 
on the counter. That he was awakened by being almost suffocated 
with smoke, and the counter was burning where the lamp had sat, 
that as soon as he could get out he gave the alarm by ringing the 
court-house bell, etc. He says the fire was accidental, and there is 
no testimony in the record in contradiction of his account of its cri- 
gin, nor do we perceive any ground upon which his account of the 
fire should be discredited. 

For the Home Insurance Company it is maintained that their policy 
is forfeited by reascn of the subsequent insurance in the Hartford 
company without their consent. Their policy stipulates amongst other 
things, ‘‘if he (the insured) shall have made or shall hereafter make 
any other insurance upon s:.id property, without the amount thereof 
being written heieon, and consented to in writing by said company, 
the risk hereupon shall cease and determine, and the policy be null 
and vcid,” ete. Kennedy, before the expiration of the year for which 
he was insmied in the Heme ccmpany, took a policy fcr $4,000 in the 
Hartford company, without notice to or the consent of the Home com- 
pany. This notice is required in order that the insurer may know 
the amount of insurance, and determine whether it is prudent to 
continue therisk. Flanders on Ins., 41. And where another policy is 
obtained without the knowledge and consent of the insurer, the latter 
will be discharged fiom all liakility. Dig. of Fire Ins. Decisions, 390, 
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§19, 21; 1 Phillips on Ins., 481, §881. It follows that the insur- 
ance by the Home Insurance Company is forfeited by the subsequent 
insurance in the Hartford Fire Insurance Company. 

For the last named company it is insisted that they are not liable, 
because of the failure to give notice and make the required proofs of 
loss. The notice is required, that the insurer may at as early a day 
as practicable be informed of the fire and be able to look after the 
property, and investigate the circumstances of the fire. If the knowl- 
edge be fully communicated, the courts are not very particular as to 
the mode by which it is conveyed. Fland. on Ins., 508. In this case 
it appears that Van Gilder, the agent of the company, was present at 
the fire, and next day aided the complainant to open his safe and se- 
cure its contents. That notice of the event was immediately commu- 
nicated to the company, and that an agent was sent out in seven to nine 
days, who took preliminary proofs of loss, etc., on 12th February, 
1868, with which proofs the agent appeared to be satisfied, and did 
not require any further or additional proofs. This we hold to be 
sufficient to satisfy the obligation upon the insured to furnish within 
reasonable time preliminary proofs of ‘loss. Flanders on Ins., 508, 
542, 544. 

The result is that the complainant is not entitled to a decree 
against the (Home) insurance company. And that he is entitled to 
a decree against the Hartford Fire Insurance Company, for the 
amount of their insurance with interest. The chancellor so held, and 
we affirm his decree. The complainants will pay the ccsts of the 
cause against the Home Insurance Company in this court and in the 
court below, and the Hartford Fire Insurance Company will pay the 
costs of the cause of complainant against it, in this court, and in the 
Chancery Court. 
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SUPREME COURT OF TENNESSEE. 


June Speciau Term, 1875. 


8. T. KIRKPATRICK 


US. 


KNICKERBOCKER LIFE INS. CO. 


A credit of one third of the premium each year, was allowed to the insured, he 
executing a paper acknowledging a receipt of credit for the amount to be de- 
ducted trom the policy when it becomes a claim if not previously canceled, 
‘sand in case said policy is surrendered, this acknowledgment will be taken 
in settlement of the equitable value thereof.’”’ The policy stipulated that af- 
ter the receipt of not less than three annual premiums, the company would is- 
sue a paid-up policy, ‘‘ subject to any loans or credits outstanding against the 

olicy for such an amouut us the surrender value of the premiums received 
fesoom would purchase as a single premium.’’ The receipt of the first pre- 
mium was acknowledged in the policy, and the subsequent payments indorsed 
as received —dollars in cash and notes, ‘‘ which amouuts, if said notes are duly 
paid on or before maturity thereof, will complete the payment of the pre- 
mium ’’ needed to keep the policy in force to the end of the year, and in case 
the notes shall not be paid on or before maturity, the policy shall at once be- 
come void withont notice. The policy provided that it should be avoided by 
the ‘‘ failure to pay any annual premium when due, or any note, obligation or 
indebtedness ’’ other than the annual credit or loan, for premiums or interest. 

Held, that a failure to pay the annual credit at the end of the year, did not forfeit 
the policy. ; 

Held, that the payment of the cash, and giving the note each year, was a full pay- 
ment of the premium. 

Held, that the insured was entitled to a paid-up policy without first paying the 
amount of the loans, after three annual payments. 


Decree reversed. 


McFantanp, J. 
The defendant issued a policy insuring the life of the complainant, 
Samuel T. Kirkpatrick, fur the benefit of Lis wife, and payable at his 
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death. Upon its face it purports to be in consideration of a premium 
of one hundred and nine dollars and twenty-five cents, paid in hand, 
and the annual premium of a like sum payable on the 27th of De- 
cember, in each year. 

It appears, however, that the full sum was not paid in cash ; but in 
accordance with a plan and custom adopted by the company, about 
two thirds was paid in cash, and the complainant executed the fol- 
lowing paper: ‘‘I hereby acknowledge to have received a credit of 
thirty-six dollars from the Knickerbocker Life Insurance Company on 
the amount of premium of policy No. 2,157 on life of Samuel T. 
‘Kirkpatrick, which is to be deducted from said policy when it be- 
comes a claim, if not previously canceled ; and in case said policy is 
surrendered, this acknowledgment will be taken in settlement of the 
equitable value thereof. The interest on said amount is payable an- 
nually at the rate of six per cent per annum, in advance.” * * * 
(Signed) Samuel T. Kirkpatrick. 

The second payment was made by paying part of the annual pre- 
mium in cash, and the execution by the complainant of a paper sim- 
ilar to the above, including the first year’s credit, or loan, as it is 
termed, and also the second year’s credit, the interest being paid in 
advance. The first paper above set out was surrendered to the com- 
plainant ; the other being in lieu thereof. The third year’s premium 
was arranged in the same way, the complainant executing in place 
of the former one a paper similar to the above in form, but for 
about $95. 

After making the third payment, the complainant proposed to sur- 
render the policy, and take a paid-up policy, which was refused, un- 
less he would also pay the amount of $95, secured by the obligation 
held by the company as above referred to. He filed this bill to com- 
pel the defendant to specifically execute their undertaking to that 
effect, which he insists is embodied in the agreement. 

The policy contains this stipulation: ‘‘It being understood and 
agreed that if, after the receipt by this company of not less than 
tbree annual premiums, this policy should cease in consequence of 
the non-payment of premium, then upon surrender of the same within 
thirty days after such unpaid premium shall have been due, the com- 
pany will in exchange issue a paid-up policy, (subject to any loans or 
credits outstanding against the policy) for such an amount as the 
surrer ler value of the premiums received hereon would purchase as 
a single premium.” The defendant insists that this means that three 
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annual premiums must be paid ia full, including the credit or loans, 
before the holder is entitled to a paid-up policy. 

It does not seem that the company insisted that the complainant's 
right to a paid-up policy was forfeited absolutely, or if so, the com- 
pany did not insist upon it, but required the complainant to make 
the further payment of $95, constituting the three full annual pre- 
miums, before he would be entitled to a paid-up policy, while the 
compluinant insists that under the terms of the contract, he was 
entitled to a paid-up policy, deducting from the value thereof, the 
$95 still due. 

This is the point to be determined by a construction of the contract. 

The right cf the assured to surrender the policy, and take in lieu 
thereof, a paid-up policy, accrues by the terms of the contract “ after 
the receipt by the company of not less than three annual premiums.” 

The annual premium was one hundred and nine dollars and twenty- 
five cents. The receipt of the first premium is acknowledged upon 
the face of the policy, though in fact not all paid, as we have seen. 
The oth r payments were evidenced by receipts in the following 
form: “ Received of Amanda T. Kirkpatrick one hundred and nine 
25-100 dollars in cash and notes, (exclusive of interest,) as stated in 
the margin hereof, which amounts, if said notes are duly paid on or 
before maturity thereof, will complete the payment of the premium 
necesssry to continue policy No. 2,157 in force until 27th of Decem- 
ber, 1871, at noon. Aud in case said notes, or either of them, shall 
not be paid on or before matvrity, said policy shall at once become 
void without notice to the insured, or the person or persons for 
whose benefit said policy is issued, or whomsoever shall then be the 
lawful bolder or owner thereof.” 

It is argued that the note referred to in this receipt, is the paper 
first above copied, showing the part cf the premium held as a credit 
or loan, and acevrding to the receipt this loan must be paid at ma- 
turity, otherwise the assurcd premium is not paid, and the pol.cy is 
not alive cr in force ; but there is nothing on the face of the paper 
showing the date of its maturity, when it is payable. In fact, while 
the assured might at his option pay it, the amount, as we understand, 
was not 1equired to be paid at all. It was a loan, to be reneweil at 
the end of cach yeur, and the amount deducted from the policy when 
it becomes aclaim. It is nut a note or promise to pay at any par- 
ticular day, or in fa t to pay at all. 

The policy conta ns a provision that a failure to pay the annual 
premium whcn due, or a fuiure to pay at maturity any note, obliga- 
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tion or indebtedness (other than the annual credit or loan,) for pre- 
miums or interest, shall cause the policy to be void, ete. 

From this it seems to us the more reasonable construction is that 
a failure to pay this annual credit or loan at the end of the year, did 
not forfeit the policy. This is not the language of the policy. It 
says & failure to pay at maturity, any note, or obligation, or indebted- 
ness (other than the annual credit or loan,) forfeits the policy. It 
is true the receipt designates the loan in this case as a note which 
must be paid ; but this is inconsistent with the terms of the policy. 

We are of opinion that the complainant having paid the three an- 
nual premiums in the mode he was required to pay it, and all he was 
required to pay, is entitled, under the contract, to a paid-up policy. 
If the construction contended for by the defendant be the true one, 
then, although the complainant was paying all that was required of 
him, still his policy was liable at any time to be forfeited by his fail- 
ure to pay the loan at the end of the year. 

The decree will be reversed, and a decree rendered for the com- 
plainant, and the cause remanded to make the necessary orders and 
decrees to carry the decree into effect. If a specified performance 


cannot be enforced by reason of not having personal jurisdiction of 
the proper offices, the complainant will then be entitled to a decree 
for the amount of money paid by him, with interest. 

The defendant will pay the costs. 





SUPREME COURT OF TENNESSEE. 


Sepremper Term, 1874. 


KENTUCKY MAR. AND FIRE INS. ~~) 


vs. 


W. & A. R.R. CO., anv N. & C. R. R. CO. 


Cars of the W. company, loaded with cotton, were placed on a Y belonging to the 
N. company, but built for the common use of all the companies for transfer to 
its ultimate destination over the N. company. There was no notice of delivery. 


Held, that until the cars had been hauled to the transfer platform, and the freight 
checked off and received by the clerk of the receiving company, there was no 
delivery and the W. company was liable for the loss. 


‘The cotton was in the open cars unprotected from sparks, and was alleged to have 
been fired by a spark from an engine of the N. company carelessly run. 


Held, that the fault was that of the W. company and the N. company was not 
chargable with contributory negligence. 


Decree affirmed. 


Nicnoson, J. 

In October, 1865, Rogers, Garrett & Co., at Macon, Ga., shipped 255 
bales of cotton to Hall & Long, as consignees, at Louisville, Ky., which 
cotton was insured for the consignors in the office of the Ky. Marine 
and Fire Iusurance Company at $250 a bale. Forty-one bales of the 
cotton were never delivered to Hall & Long, who thereupon recovered 
from the insurance company the amount named on the 41 bales, and 
paid the same over to Rogers, Garrett & Co. 

The insurance company, claiming the right of subrogation to the 
owners of the cotton, file this bill against the W. & A. R. R. Co. and 
the N. & C. R. R. Co., which two roads had undertaken to carry the 
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cotton to Louisville, charging that the 41 bales were destroyed by fire- 
while at Chattanooga, in the joint possession and by the joint negli- 
gence of the two companies. 

The chancellor held that the cotton was destroyed while in the pcs-. 
session of the W. & A. R. R. Co., and before it had been delivered 
to the N. & C. R. R. Co., and therefore that the former company was 
responsible for the loss, and decreed accordingly. 

The proof is satisfactory as to the shipping of the cotton by Rogers, 
Garrett & Co., upon the two railroads sued, and as to the failure of 
Hall & Long to receive the 41 bales, and as to their collection of the 
amount insured thereon, and its payment to Rogers, Garrett & Co. 

There is no controversy as to the fact that the 255 bales were car- 
ried to Chattanooga by the W. & A. R. R. Co., reaching their depot. 
on the evening of the 24th of October 1865, and as to the cars carry- 
ing the cotton having been placed, on the morning of the 25th of 
October 1865, on the railroad track known as the Y, and there left, 
and as to the fact that after having been so left, 41 bales of the cotton, 
at about the'end of three hours, were destroyed by fire. 

The fact that the 41 bales were not delivered to the consignees at. 
Louisville Ky., fixed the liability of the insurance company, without. 
any regard to when or where they were lost. They so considered: 
their undertaking, and accordingly paid the loss in accordance with. 
their contract. But when they come to enforce their right to be re- 
insured by subrogation, the question becomes material to ascertaim 
which of the companies that undertook to transport the cotton is re- 
sponsible for the loss. 

We have already stated that the loss occurred by fire while the cot- 
ton was in the cars of the W. & A. Co. standing on the Y track at. 
Chattanooga. The first question is, was the placing of the cars on 
that track a delivery of the cotton to the Nashville and Chattanooga. 
company ? 

On this question there is much conflict in the testimony—not so 
much in the facts asin the opinions of the several witnesses as to what 
constitutes a delivery. The Y belongs to the Nashville and Chattanooga 
Co. ; but it was constructed for the common use of all the railroads 
terminating at Chattanooga in trausfering freight from the cars of one 
to another, and in turning the engines of the several roads. The fact 
that the Y is built on the ground of the N. & C. Co. is of no signifi- 
cance—since it is the connecting link between all the roads, and is 
freely used by all. ; 

It is said by one class of witnesses that whenever a freight car is 
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placed on the Y with freight to be forwarded by either of the other 
roads, the delivery of the freight to such forwarding road is complete, 
and that such has been the custom recognized among the several 
roads. 

On the other hand, another class of witnesses state that there was 
mo such custom as to the placing of freight on the Y being a delivery ; 
but they stated that until the car containing the freight was hauled to 
‘the transfer platform of the receiving road, and the freight examined and 
checked off by the bill of lading, and received by the clerk of the 
receiving company, there was no delivery. We regard this proof as 
-conclusive on the question of delivery, and as it is shown that the 
41 bales were burnt while on the cars of the W. & A. Co., and with- 
out any notice that the cars were on the Y, and ready for delivery to 
the N. & C. Co., we are forced to the conclusion that there had been 
no delivery of the cotton when it was burnt. 

We are therefore of opinion that the cotton was not in the joint 
possession of the two companies when it was destroyed, but in the 
possession of the W. & A. Co. only. ; 

It is insisted, however, that the cotton was lost in consequence of 
the tort or gross negligence of the N. & C. Co., and therefore that it 
ought tobe made liable for the loss to the W. & A. Co. It is in 
proof that the cotton was brought from Atlanta, Ga., on two open flat 
cars, unprotected by any covering. It reached the depot of the W. &. A. 
Co. in the evening and remained there until morning, when it was re- 
moved and placed, in this exposed condition, on the Y track ; parallel 
‘to which, and within four or five feet from it, was the regular track 
wf the N. & C. Co., along which freight cars were regularly running. 
After the cars so loaded with the cotton were left on the Y, a heavily 
laden freight train of the N. & C. Co. passed by, from which it is 
probable, but by no means certain, that the cotton was fired by sparks 
from the passing locomotive. It is said that it was an act of gross 
negligence, in the managers of the freight train, to pass by the un- 
\protected cotton without taking the necessary precautions to prevent 
the setting the cotton on fire by sparks from the locomotive. There is 
no direct evidence that any sparks were emitted, or that reasonable 
precautions were not taken—it is only rendered probable that the 
burning was the result of a failure to take such precautions, because 
‘no other more reasonable explanation of the burning is shown. But 
iif the prcof was satisfactory as to the negligence in the running of the 
freight train, the N. & C. Co. insist that the responsibility still attaches 
ito the W. & A. Co. for the reason that it was gross negligence in that 
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company to leave the cotton ona flat car, entirely uncovered, in a 
place exposed to danger from passing trains, and failing for three hours 
to notify the N. & C. Co. that the cotton was ready for delivery, as it 
was its duty to do; and therefore that the loss was the result of the 
contributory negligence of the W. & A. Co. We think the proof sus- 
tains this view of the case, and makes a state of facts to which the 
doctrine of contributory negligence is applicable. 

The chancellor arrived at the same conclusions, and we think he is 
sustained by the proof. This decree is therefore affirmed with the 
costs. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


Error to the District Court. 


BOSTON BOWSER 
US, 


WILMER S. LAMB, AssiaNEE oF THE WINNESHIEK 
Ins. Co.* 


Where an agent of a foreign insurance company, not authorized to make contracts 
for the company, but only to receive money, or proposals, or premium 
notes, and forward them to the company for its action, receives from a per- 
son in Indiana a proposal for insurance and premium note, aud forwards the 
same to the company in Illinois, the fact that the agent has failed to comply 
with the requirements of the statute of Indiana regarding foreign insurance 
companies doing business in that State, constitutes no defense to a suit 
brought upon such note. 


This is not a contract made by the agent of a foreign corporation, within the 
meaning of the statute declaring that foreign corporations shall not enforce, in 
any of the courts of this State, contracts made by their agents before a com- 
pliance with the provisions of the statute. 


It seems a policy of insurance issued upon the receipt of such proposal and 
premium note, to the maker of the note, would be valid, and could be enforced 
against the company. 





*From the Chicago Legal News. 
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Messrs. Harnison & Mutter, for Plaintiff. 
Mr. Butter, for Defendant. 


Drumwonp, J. 

This was a suit brought in the District Court by the assignee of 
the Winneshiek Insurance Company against Bowser, on a premium 
note given on a policy of insurance. The insurance company was a 
corporation created and doing business under the laws of the State 
of Illinois. The note, the subject of the suit, was executed in 1863, 
by the defendant below, who at that time lived in Noble County, in 
this State. The note was made payable to the Winneshiek Ins. Co. 
At that time, in Noble County, there was an agent of the company 
who received from the defendant below the note and a propos ticn 
for insurance, which he forwarded to the insurance company at Free- 
port, Ills. The note and propcsition were received by the company 
at their place of business in Freeport, and were accepted by the au- 
thorized officers of the company, and the policy was issued to the de- 
fendant below, insuring property in this State. It was forwarded by 
the company to the defendant by mail. 

The agent was not authorized to make contracts for the company, 
but only to receive money, or proposals, or premium notes, and for- 
ward them to the company for its action. 

This was all done without the agent having complied with the law 
of this State, which operated on the agents of foreign insurance com- 
panies, or rather, of foreign corporations, which it was insisted had 
been decided by the Supreme Conrt of this State to include foreign 
insurance companies. These are the material facts which the court 
must consider in order to decide the questions of law arising in this 
case. 

It is conceded that these questions turn upon the construction of 
an act of the legislature of this State, of June 17, 1852, entitled : 
‘* An act respecting foreign corporations and their agents in this 
State.” This being a suit on a premium note, the question is, whether 
the note is invalid under the law of this State. This statute declares 
that the agents of corporations not organized or incorporated under 
the law of this State, before they enter upon the duties of their 
agency are to do certain acts recited in the statute ; they must file 
their authority or commission to act as agents, and perform various 
other prerequisites. The object of the statute seems to have been 
to protect the citizens of this State, in entering into contract with 
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insurance companies created by other States, through their agents. 
And it provides that process might be served upon the agents which 
should be good against the insurance companies. 

The fourth section of the law declares that these foreign corpora- 
tions shall not enforce in any of the courts of this State, any contracis 
made by their agents, or persons assuming to act as their agents, 
before a compliance by the agents with the provisions of the statute. 

The fifth section declares what shall constitute an agent ; any per- 
son directly or indirectly receiving or transmitting money, or other 
valuable thing to, or on account of, such corpcration, or who shall in 
any manner make or cause to be made avy contract, or transact any 
business for or on account of any such corporation, shall be 
deemed an agent, subject to the provisions of the act. 

The seventh or last section imposes a penalty upon an agent act- 
ing for foreign corporations, who neglects or refuses to comply with 
the provisions of the act. 

It is substantially conceded that the agent in this case violated the 
provisions of the law, and subjected himself to its penalties, and th‘s 
being so, were the policy and the note which were executed in this 
case invalid and inoperative? It is said no action could, in such 
case, be brought upon the policy, if there had been a loss under it, 
and no action could be brought upon a note which might be given as 
@ premium upon the policy. We have to start with a distinct dec- 
laration in the act, that there are certain contracts not enforcible 
in the courts of the State, in connection with the subject matter of 
the statute, viz.: 

Those contracts which are made by the agent of such foreign cor- 
poration. ; 

Does it follow as a necessary consequence, that because the statute 
has declared that an agent cannot do cert:in things except upon 
complying with the prerequisites named in the statute, that all the 
contracts are invalid? ‘We have considered the question in this 
court in relation to these contracts in the case of Lamb vs. Lamb, 6 
Bissell, 420. The District Court of this district decided that a policy 
of insurance made by an agent, and a note in violation of the law of 
the State in relation to these corporaticns, were invalid, or rather, 
to speak more correctly, the note which was the subject of suit there, 
and not the policy, was held by the District Court to be invalid, and 
that judgment was affirmed by this comt. In doing so we followed 
the decisions of the Supreme Court of this State, and in the con- 
struction of a statute of this State, wheiever we can ascertain that a 
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point has been decided under the statute by that court, it is our duty 
to follow that decision. Has the point in this case been decided by 
the Supreme Court of this State? Now, we concede that if a note is 
made in this State by an agent of a foreign corporation, and the pol- 
icy issued here, the agent, in other words, making the contract for 
the corp: ration with the insured, we have to declare whenever a suit 
is brought upon a premium note on such policy, under the fourth 
section of this statute, that it is invalid because it is within the terms 
of that section. 

We will examine some of the decisions in this State, bearing on 
the question. The first case is the Rising Sun Insurance Company vs. 
Slaughter, 20 Indiana, 520. That case did not decide upon the va- 
lidity or invalidity of a contract of insurance directly, but only indi- 
rectly. It was a case upon a policy of insurance, which declared 
that it was to be invalid unless any subsequent insurance was in- 
dorsed upon the policy ; other insurance was taken out in this State 
with the agent of a foreign insurance company, and in answer to a 
suit npon the first policy, the underwriter said, that it had been ren- 
dered invalid in consequence of taking out other insurance, which 
had not been indorsed on the policy, and the reply was, that did not 
renJer the policy void, because, under the laws of Indiana, the second 
policy was of no effect, being made with the agent of a foreign insur- 
ance company, contrary to the laws of the State. And the court so 
held. 

It is not necessary for me to give an opinion, whether or not this 
decision is correct. It was not a suit directly on the second policy, 
and all that is decided in this case is, that a policy thus made in In- 
diana, by the agent of a foreign insurance company, is invalid. 

The next case to which it is necessary to refer, is the New England 
Fire and Marine Insurance Company vs. Robinson, 25 Indiana, 536. 
This was a case where there was a proposition forwarded to the presi- 
dent of a foreign insurance company, who, by letter to the agent, ac- 
cepted the risk to the amount of $1,000, and a parol contract was 
thereupon made with the agent for the insurance for one year. There 
was a policy fullowing this contract of insurance, which the court 
says was made with the agent. The court held that the policy, as 
such, was not a valid policy, but that the contract of insurance was a 
valid contract, and bound the company, and in the decision which the 
court gave upon the subject, it said: ‘‘ It is urged in argument that 
the complaint is bad for not showing a compliance, by the local agent 
ofthe company, with the requirements of the act respecting foreign 
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corporations. It is contended that under this law all contracts of 
foreign corporations are void, and that the exception to the rule is 
where they comply with its provisions, and that the complaint must 
therefore show such compliance. We do not so regard the statute.” 
And the court decided that the contract, as a contract of insurance, 
was a valid contract, because the object of the statute was to protect 
the citizens of this State. The non-compliance of the agent with cer- 
tain requirements of the act, did not prevent it from operating against 
the insurance company. 

It will be seen that some of the principles decided in this last case 
are not precisely in accordance with the case reported in the 20 
Indiana. 

The next case to which it is necessary to refer is that of the Union 
Central Life Insurance Company vs. Thomas, 46 Indiana, 44. In that 
case the court decided that the prohibition against foreign insurance 
companies doing business in this State without compliance with the 
statute, extends to the company as well as to the agent of the com- 
pany. This, it is to be observed, was a decision under the act of 1865, 
and not under the act of 1852. The statement of facts is not very 
clear in the case, but it is fairly inferable that the contract which the 
court held ivoperative, was a contract made between the insured and 
a foreign corporation, through its agent, and, therefore, if the act of 
1852 did operate upon the contract, it would be within the very 
terms of the fourth section of that act. 

These are all the decisions in this State that have been referred to 
as having a direct bearing upon the questions involved in this case, 
and they go no further than this, as I understand them, that if a con- 
tract is made with an agent of a foreign insurance company in this 
State, then the note given for the premium and the policy of insurance, 
issued for the benfit of the insured, are both equaliy invalid, and if 
that were this case, we should have to hold the note in suit here in- 
valid ; but, as will have appeared from the facts stated, this was not 
a contract made with the agent of a foreign insurance company. 
The facts contradict that, and expressly aver that the agent of the for- 
eign insurance company had nothing more to do with the contract 
than to receive the proposal and the note, and forward them to the 
company. That being so, is it true that because one of the factors 
which go to make up the sum of the contract between the foreign 
insurance company and the insured in this State, is made by the 
agent, that, therefore, the whole contract is void, although it may be 
but a small part of the sum total necessary to make the contract? 
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The language of the statute which we are considering is, that the 
contract shall not be enforced if made by the agent of a foreign cor- 
poration. Thiscontract was not thus made. It is not material whether 
we consider this as an Indiana or an Illinois contract. The note was 
executed in Indiana, payable to the insurance company. It, with the 
proposal, was intended to be forwarded to the insurance company for 
its action. There was no contract, for the minds of the parties had 
not met until the company had acted upon the proposal and the note, 
and issued the policy. Then the contract was complete. If the de- 
fendant below, instead of giving the note and the proposal to the 
agent of the insurance company, had gone himself to Freeport, there 
certainly could have been no objection to the execution of the con- 
tract under such circumstances. If he had sent the note and the pro- 
posal by mail, and they had acted upon them, and forwarded the 
policy to him, as they did, it could hardly be claimed that would be 
an invalid contract. If he had sent an agent with the note and pro- 
posal, and the agent had returned with the policy and given it to 
him, that certainly would not have been an invalid contract. Instead 
of doing any of these things, he gave the note to the agent of the 
company, who forwarded it and the proposal. He did not even re- 
ceive the policy, but it was forwarded by mail, as has been stated, by 
the company, to the insured. Now, as I understand, there was no- 
thing in any law of this State at that time which prevented a citizen 
of this State from making a contract with a foreign insurance com- 
pany, for the insurance of his property in this State. It is not neces- 
sary to decide whether there could be any such law ; there was not 
in 1863. I take it for granted, therefore, that the contract of insur- 
ance was not subject to any objection simply because it was made be- 
tween a citizen of this State and a corporation of Illinois, but only be- 
cause there was an agent who did something in relation to the con- 
tract—took some of the initial steps which went to make up the 
whole of the contract, and was acting for a corporation. I regard as 
having an important bearing on the decision of the question involved 
in this case, another one, viz.: Whether or not the policy issued was 
binding upon the company? The two are necessarily connected to- 
gether. If the note was invalid, the policy ought not to be valid ; if the 
policy was valid, the note, it would seem, ought also to be valid. In 
the argument it was stated that it might be that this contract of in- 
surance was a valid contract against the Illinois company, but it did 
not follow that because it might be enforced in the courts of Illinois, 





1877.] ' Bowser vs. Lamb. 381 


that therefore the note which was given as a premium for the policy, 
could be enforced in this State. 

I can have no doubt that in this case the policy was valid against 
the corporation. If we are looking to the protection of the citizens of 
this State, we may declare that when a policy of insurance has been 
issued by a foreign company, and there has been an irregularity or 
techical non-compliance with some of the conditions of the law on 
the part of its agent in this State, that it shall not, therefore, when it 
is called on to pay its policy, have the right to claim that it is ex- 
empt from liability because of the wrongful act of its agent. 

If there had not been the provision of the fourth section of the 
statute of 1852 there might have been great force in the argument 
which is made ; but when a statute has declared what kind of con- 
tracts, with reference to the subject matter of the Jaw, shall not be en- 
forced, it seems to constitute a strong reason in favor of the conclu- 
sion, that contracts not coming within the terms of the law are not 
necessarily rendered invalid. If the statute had said that all contracts 
made by a foreign insurance company, in which an agent in this State 
had any part, or with which he had anything to do, were invalid, 
then, of course, the court would have to declare that the law must be 
complied with. The trouble, as it seems to me, about this defense, is 
that the statue does not go far enough ; we have to infer, because the 
act of the agent is invalid, and he subjects himself to a penalty, that 
therefore whatever contract is made of which his act forms any part, 
‘is necessarily also invalid. Therecan be no doubt that it is the nat- 
ural desire of a court to hold parties up to their contracts, and es- 
pecially contracts of this kind, where, if they are held inoperative, the 
consequences may be so serious. It is competent for the State to 
legislate to the extent it chooses, as the law now stands—whether it 
will always be so I am not prepared to say—for the exclusion of for- 
eign corporations from its territory ; it may declare that there shall be 
no agent in the State permitted to have anything to do with a con- 
tract which may ultimately be made by a foreign corporation ; it may 
go even to the destruction of all its business relations with citizens of 
this State, but it has not yet so done ; it has only legislated in a par- 
ticular direction ; it has subjected agents to a penalty, but it has only 
said that contracts made by them shall not be enforced in the courts 
of this State. We have followed the decisions of the courts of this 
State. If we had found any case which had come up to this, then 
we should have followed it; there not being any such cas, we 
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think we are at liberty to follow our own ideas of right and of the 
law. 

It is not necessary to refer to the numerous cases from other States 
which were cited in the argument. I have not found that any State 
has gone further than the Supreme Court of Indiana in its construc- 
tion of the law excluding corporations from its limits. But I will re- 
fer to one which was mentioned as being conclusive on this case, Rey- 
nolds vs. Geary, 26 Conn., 179. 

That was a case where a citizen of Connecticut had made a pur- 
chase of liquors in the State of New York, and had brought them to 
the State of Connecticut ; the purchaser had given a note in New 
York for the amount of the liquors, and that note was sued on in the 
courts of the State of Connecticut. The plaintiff knew that the liquors 
were to be brought to Connecticut, in violation of the law of .that 
State, and sold them with that intent. The statute was to this 
effect ; “ And no action of any kind shall be maintained in any court 
of this State for spirituous or intoxicating liquors or mixed liquors, 
of which part is spirituous or intoxicating, sold in any other State or 
country, contrary to the law of said State or country, or with intent 
to enable any person to violate any provisions of this act.” The case 
was not within the former clause of the section, viz.: It was not sold 
contrary to the laws of the State of New York ; it was admitted that 
the contract was valid under the law of the State of New York; but 
it came under the last clause of the section ; it was done with intent 
to enable a person to violate the provisions of the statute of Connec. 
ticut, and therefore the court held that the contract could not be en- 
forced in the courts of that State. It isto be observed that there was 
@ very nice point in that case, and it was only on the ground that the 
State of Connecticut had a right to legislate in relation to spirituous 
liquors and the use of them as tending to injure the public morals of 
the State, that the contract was declared to be invalid, because, unless 
it came within that principle, the State of Connecticut had no right 
to legislate upon the subject, because it would be an interference with 
the commercial power of the nation. 

It cannot be pretended, I think, that the State of Indiana can de- 
clare that one of its citizens cannot go to Cincinnati and buy a cargo 
of corn to bring into the State, although it may be true, and it bas 
been decided that it can declare that a citizen of the State cannot go 
to Cincinnati and make a contract for spirituous liquors, and bring 
them into the State to be used in the State, but the reason why the 
legislature has a right to declare that liquor shall not be brought into 
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the State to be used here, is because it tends to injure the public 
morals. This case in Connecticut was, therefore, a contract where 
the legislature of the State was explicit, and put its prohibition in 
language that could not be mistaken against its enforcement. I think 
that case does not, in any respect, interfere with the principles on 
which we decide this case. As I said before, the statute of this State 
might have gone further than it did. It has only gone so far as to 
declare that certain contracts shall not be enforced. On the whole, 
therefore, the judgment of the District Court is affirmed. 


UNITED STATES SUPREME COURT. 


Ocrosrer Term, 1876. 
Error to the U. S. Circuit Court, Southern District of Ohio. 


CONNECTICUT MUTUAL LIFE INS. CO, 
Plaintiff in Error, 


vs. 


FRANCISCA SCHAEFFER. 


Testimony of a counsel as to previous communications of a client is privileged and 
not admissible in Federal courts. 

A premium note on the joint life of a husband and wife had been signed by the 
former in the name of both prior to divorce. 

Held, that the company could not complain of the act of the wife afterwards in 
signing for both, in order to keep the policy alive, because the other party did 
not join. 

Held, that a joint policy on the life of a husband and wife, payable to the survivor, 
is not avoided by the cessation of interest after a divorce, and a decree of ali- 
mony to the wife. 


Judgment affirmed. 
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Brabtey, J. 

This was an action on a policy of life assurance issued July 25, 
1868, on the joint lives of George F. and Francisca Schaeffer, (then 
husband-and wife,) payable to the survivor on the death of either, 
In Junuary, 1870, they were divorced and alimony was decreed and 
paid to the wife, and there was never any issue of the marriage. 
They both subsequently married again, after which, in February, 1871, 
George F. Schaeffer died. This action was brought by Francisca, the 
survivor. 

On the trial of the cause several exceptions were taken by the de- 
fendant (the insurance company) to the rulings and charge of the 
court, and this writ of error is brought to reverse @ the judgment for 
alleged error in said rulings and charge. 

The first exception was for overruling certain testimony offered by 
the defendant. The plaintiff having offered herself as a witness, 
on her cross-examination admitted that she had employed one 
Harris as her attorney to file her petition for divorce; and 
being questioned whether she had not stated to him, to be em- 
bodied in the petition, that Schaeffer had been an habitual drunkard 
for a period of more than three years prior to the date of filing the 
petition, denied that she had so stated to him. (Had such been the 
fact it would have falsified the statement made in the application for 
insurance.) The defendant called Harris, and asked him whether the 
plaintiff had not so stated to him on that occasion. The question was 
objected to and overruled as calling for confidential communications 
between attorney and client. The defendant alleges that herein the 
court erred, because by the law of Ohio such communications are 
not privileged. Au examination of the Ohio statutes renders it doubt- 
ful whether the law is as the defendant contends. But if it were, the 
court did right to exclude the testimony. The laws of the State are 
only to be regarded as rules of dec'sions in the courts of the United 
States where the Constitution, treaties, or statutes of the United States 
have not otherwise provided. When the latter speak they are con- 
trolling ; that is to say, on all subjects on which it is competent for 
them to speak. There can be no doubt that it is competent for Con- 
gress to declare the rules of evidence which shall prevail in the courts 
of the United States, not affecting rights of property ; and where 
Congress has declared the rule, the State law is silent. Now, the 
competency of parties as witnesses in the Federal courts depends on 
the act of Congress in that behalf, —, in 1864, amended in 1865, an] 
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the statute of Ohio, and is not subject to the conditions and qualifi- 
cations imposed thereby. The only conditions and qualifications 
which Congress deemed necessary are expressed in the act of Con- 
gress ; and the adm'ss‘on in evidence of previous communications to 
counsel is not one of them. And it is to be hoped that it will not 
soon be made such. The protection of confidential communications 
made to professional advisers is dictated by a wise and liberal policy. 
If a person cannot consult his legal adviser without being liable to 
have the interview made public tlie next day by an examination en- 
forced by the courts, the law would be little short of despotic. It 
would be a prohibition upon professional advice and assistance. 

The other exceptions were to the charge of the court, and relate to 
two points ; first, to the forbearance note given for a portion of the last 
renewal premium, and, secondly, to the alleged failure of interest of 
the plaintiff in the policy, caused by the divorce of the insured parties. 

First : us the forbearance note. Only one half of the annual pre- 
mium was required to be paid in cash, the insured, if they chose, 
couid have a credit for the other half. This credit was given upon 
the assured’s signing an acknowledgment in the following form: “I 
hereby acknowledge a credit or forbearance of dollars of the pre- 
mium on my policy No. »which amount shall be alien on said policy 
at 6 per cent per annum unt. paid or adjusted by return of surplus pre- 
mium.” It was not a note promising to pay money; but a form of 
acknowledgment by which the assured consented tv a deduction from 
the policy for non-payment of a portion of the premium. As long as 
George F. Schaeffer took any interest in the policy he sigried this 
acknowledgment for himself and wife, ‘‘George F. and Franz. 
Schaeffer,” or for himself alone. One premium became due after the 
divorce, and Francisca Shaeffer herself attended to the payment of it— 
paying the cash portion, and authorizing her son to sign the forbear- 
ance note, as it is called. He did so in the name of both parties in- 
sured, thus, “Geo. F. & C. F. Schaeffer.” The company accepted it. 
On what valid ground they can now object to the transaction, it is 
difficult to see. A joint act wasto be done. Only one of the parties 
could physically do it. Either had a right to doit. This act was, te 
pay or settle the annual premium. The plaintiff, as one of the joint 
parties, performed what was necessary to be done. George F. 
Schaeffer could not complain ; for it was done in his interest, keeping the 
policy alive for his benefit as well as Francisca’s. The company could 
not complain, for they accepted both the money and the acknowledg- 
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ment in the form in which they were given. There is no pretense 
that any deception was practiced upon them. 

This point is really frivolous. 

The other point, relating to the alleged cessation of insurable in- 
terest by reason of the divorce of the parties, is entitled to more 
serious consideration, although we have very little difficulty in dispos- 
ing of it. 

It will be proper, in the first place, to ascertain what is an insurable 
interest. It is generally agreed that mere wager policies—that is pol- 
cies in which the insured party has no interest whatever in the mat- 
ter insured, but only an interest in its loss or destruction—are void as 
against public policy. This was the law,of England prior to the re- 
volution of 1688. But after that period, a course of decisions grew 
up sustaining wager policies. The legislature finally interposed and 
prohibited such insurance ; first with regard to marine risk, by statute 
of 19 Geo. IL c. 37; and next with regard to lives, by the statute of 
14 Geo. III. c. 48. In this country, statutes to the same effect have 
been passed in some of the States, but where they have not been, in 
most cases either the English statutes have been considered as opera- 
tive, or the older common law has been followed. But precisely what 
interest is necessary in order to take a policy out of the category of 
mere wager, has been the subject of much discussion. In marine and 
fire insurance the difficulty is not so great, because there insurance is 
considered as strictly an indemnity. But in life insurance the loss can 
seldom be measured by pecuniary values. Still an interest of some 
sort in the insured life must exist. A man cannot take out insurance 
on the life of a total stranger, nor on that of one who is not so con- 
nected with him as to make the continuance of the life a matter of 
some real interest to him. 

It is well settled that a man has an insurable interest in his own 
life, and in that of his wife and children ; a woman in the life of 
her husband ; and the creditor in the life of his debtor. Indeed, it 
may be said generally that any reasonable expectation of pecuniary 
benefit or advantage from the continued life of another creates an in- 
‘surable interest in such life. And there is no doubt that a man may 
‘effect an insurance on his own life for the benefit of a relative or 
friend ; or two or more persons on their joint lives, for the benefit 
of the survivor or survivors. The old tontines were based substan- 
tially on this principle, and their validity has never been called in 
question. 

The essential thing is, that the policy shall be obtained in 
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good faith, and not for the purpose of speculating upon the hazard of a 
life in which the insured has no interest. On this point, the remarks 
of Chief Justice Shaw, in a case which arose in Connecticut, (in which 
State the present policy originated, ) seem to us characterized by great 
good sense. Hesays: “In discussing the question in this common- 
wealth (Massachusetts) we are to consider it solely as a question of 
common law, unaffected by the s‘atute of 14 Geo. IIL, passed about 
the time of the commencement of the Revolution, and never adopted 
in this State. All, therefore, which it seems necessary to show, in 
order to take the case out of the objection of being a wager policy, 
is that the insured has some interest in the cestui que vie; that his 
temporal affairs, his just hopes and well grounded expectations of 
support, of patronage, and advantage in life will be impaired ; so that 
the real purpose is not a wager, but to secure such advantages, sup- 
posed to depend on the life of another ; such, we suppose, would be 
sufficient to prevent it from being regarded as a mere wager. What- 
ever may be the nature of such interest,and whatever the amount in- 
sured, it can work no injury to the insurers, because the premium is 
proportioned to the amount; and whether the insurance be a large 
or small amount, the premium is computed to be a precise equivalent 
for the risk taken. We cannot doubt,” he continues, “ that a parent 
has an interest in the life of a child, and, vice versa, a child in the 
life of a parent ; not merely on the ground of a provision of law 
that parents and grand parents are bound to support their lineal 
kindred when they may stand in need of relief, but upon considera- 
tions of strong morals, and the force of natural affection between 
near kindred, operating often more efficaciously than those of positive 
law.”—(Loomis vs. Eagle Life Ins. Co., 6 Gray, 399.) We concur 
in these views, and deem it unnecessary to cite further authorities, all 
those of importance being collected and arranged in the recent trea- 
tises on the subject.—(See May on Ins., sec. 102-111 ; Bliss on Life 
Ins. sec. 20-31. ) 

The policy in question might, in our opinion, be sustained as a joint 
insurance, without reference to any other interest, or to the question 
whether the cessation of interest avoids a policy good at its inception. 
We do not hesitate to say, however, that a policy taken out in good 
faith, and valid at its inception, is not avoided by the cessation of the 
insurable interest, unless such be the effect of the provisions of the 
policy itself. Of course, a colorable or even merely temporary interest 
would present circumstances from which want of good faith and an 
intent to evade the rule might be preferred. And in cases where 
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the insurance is effected merely by way of indemnity, as where a 
creditor insures the life of his debtor, for the purpose of securing his 
debt, the amount of insurable interest is the amount of the debt. 

B. supposing a fair and proper insurable interest, of whatever 
kind, tc cx tat the time of taking out the policy, and that it be ta- 
ken out in good inith, the object and purpose of the rule which con- 
demns wager policies is sufficiently attained ; and there is then no 
good reason why the contract should not be carried out according to 
its terms. This is more manifest where the consideration is liquid- 
ated by a single premium paid in advance, than where it is distribut- 
ed in annual payments during the insured life. But, in any case, it 
would be very difficult, after the policy had continued for any con- 
siderable time, for the courts, without the aid of legislation, to at- 
tempt an adjustment of equities arising from a cessation of interest in 
the insured life. A right to receive the equitable value of the policy 
would probably come as near to a proper adjustment as any that could 
be devised. But if the parties themselves do not provide for the 
contingency, the courts cannot do it for them. 

In England, by the operation of the statute of 14 Geo. IIL, as con- 
strued by the courts, the law has assumed a very definite form. Ina 
lucid judgment delivered by Baron Parke in the Exchequer Cham- 
ber in the case of Dalby vs. Life Ins. Co., decided in 1854, (15 C. B., 
365,) it was held that the true meaning of the statute is, that there 
must be an interest at the time the insurance is effected, but that it 
need not continue until death ; the words of the statute being, “ that 
no insurance shall be made on a life or lives wherein the assured 
shall have no interest, or by way of gaming or wagering,” and ‘‘ that 
in all cases where the insured hath interest in such life, etc., no 
greater sum shall be recovered than the amount or value of the inter- 
est.” The word ‘‘ hath” was construed as necessarily referring to 
the time of effecting the insurance, and not to the time of the death ; 
that being the only construction which would subserve the object of 
the statute to discourage wagering, render the contract uniform and 
certain, and preserve a fixed relation between the premiums and the 
amount insured as required by the principles of life assurance. This 
case overruled the previous case of Goodsall vs. Boldero, (9 East., 
72,) decided by Lord Ellenborough, in which, proceeding, upon the 
idea that life insurance is a mere contract of indemnity, it was held 
that the interest must continue until death, and even until the bring- 
ing of the action. Baron Parke, in commenting upon this case, very 
justly says: ‘“ Upon considering this case, it is certain that Lord El- 
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lenborough decided it upon the assumption that a iife policy was in its 
nature a mere contract of indemnity ; its policies on marine risks, and 
against fire, undoubtedly are ; and that the action was, in point of 
law, founded on the supposed damnification, occasioned by the death 
of the debtor, existing at the time of the action brought; and his 
lordship relied upon the decision of Lord Mansfield in Hamilton vs. 
Mendes, (2 Burr, 1270,) that the plaintiff’s demand was for an indem- 
nity only. Lord Mansfield was speaking of a policy against marine 
risks, which is in its terms a contract for indemnity only. But that 
is not the nature of what is termed an assurance for life ; it really is 
what it is on the face of it—a contract to pay a certain sum in the 
event of death. It is valid at common law; and if it is made by 
a person having an interest in the duration of the life, it is not pro- 
hibited by the statute.” Asthus interpreted we might almost regard 
the English statute as declaratory of the original common law, and 
as indicating the proper rule to be observed in this country where 
that law furnishes the only rule of decision. 

Be this however, as it may, in our judgment a life policy, originally 
valid, does not cease to be so by the cessation of the assured party’s 
interest in the life assured. 

The judgment of the Circuit Court is affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1876. 


Error to U. S. Circuit Court, Northern District of New York. 


NEW JERSEY MUTUAL LIFE INS. CO.,; 
Plaintiff in Error, 


Us. 


ANSON M. BAKER. 


It is not error to refuse requests to charge based upon allegations of fact, made in 
the answer of defendant, but not proved in the trial or shown on the record. 


Parol evidence is admissible to show that the answers in the application were 
written down by the company’s agent as construed by himself,and were not 
those given by the applicant though signed by her. 


Judgment affirmed. 


Hont, J. 

On the 28th of June, 1869, the New Jersey Mutual Life Insurance 
Company made its policy of insurance upon the lives of Anson M. 
Baker and Martha, his wife, undertaking, upon the death of either of 
them, to pay the survivor the sum of ten thousand dollars. Martha 
Baker died on the 6th of December, 1870, and this action is brought 
to recover the amount insured by such policy. Upon a trial before 
the circuit judge and a jury, a verdict was rendered in favor of the 
plaintiff for the amount claimed. 

The insurance company seeks to set aside the judgment rendered 
upon this verdict, for the reason following : 

1. That the court erred in refusing the request made by defen- 
dant’s counsel to direct the jury to find a verdict for the defendant, 
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on the ground that the evidence was not sufficient to sustain a verdict 
for the plaintiff. 

This request was based upon the allegation that there was undis- 
puted evidence of a violation of ‘‘ certain expressed warranties con- 
tained in their application, the 22d,” which referred to the party’s 
usual medical attendant, and the answer thereto ; and also ‘‘in re- 
gard to question No. 7, what members of the party’s family have died 
of or been afflicted with” certain diseases named, and the answers 
thereto. 

It will not do for counsel, in requests to the court, to assume the 
existence of facts, and ask a charge to the jury based upon such as- 
sumption. Gladmon vs. Railroad Co., 15 Wall., 401. Nor will it do 
for counsel, upon argument before this court, to insist that because 
the counsel below made such assumption we are to consider the as- 
sumed facts as existing. An examination of the record before us 
shows that the statements upon which the above request was made 
are without foundation. There is no evidence that the policy con- 
tained any agreement that the statements of the application should 
be express warranties, or that they should have any effect whatever. 
There is no evidence that the application, which was upon the trial 
assumed to have been made, and which contained the questions and 
answers referred to, was ever presented to the insurance company ; 
there is no evidence that the policy of Mr. and Mrs. Baker were 
based upon such application ; there is no evidence that the policy is- 
sued referred in any manner to this application, or that this applica- 
tion referred in any manner to the policy. On all these points we 
have no information. The record is absolutely silent as to each of 
them. 

The only information we can obtain of the contents of the policy is 
from the complaint and the answer. The complaint, not referring to 
any application, alleges the execution of a policy of insurance for the 
sum of $10,000 upon the lives of Baker and his wife in consideration 
of the payment of the sum of $412.20 at the time of its issuance, and 
of the future annual payment of the same sum ; alleges the death of 
the wife, notice to company, the service of proofs and the performance 
of all the conditions required. 

The company answered, admitting the allegations of the complaint 
“except as hereinafter modified, and except the allegation that the 
plaintiff performed all the conditions of the policy, “as to which it 
alleges a failure to perform by reason of concealing certain information 
set forth. ‘The answer also denies that the agreement to pay the sum 
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named formed the sole consideration of the policy, but alleges that 
the representations made in the “application therefor” formed a part 
of the consideration. 

The answer proceeds, “secondly, and as matter constituting a de- 
fense to the action,” to allege the making an application in writing 
and the propounding of certain questions therein, and the answers 
thereto, and the agreement that such statements should form the 
basis of contract of insurance ; that if untrue the poiicy should be 
void ; and alleging that such statements were untrue. 

All these special matters thus set forth are matters in defense, and 
the burden of proving their truth rested upon the defendant. If this 
application formed the basis of the contract of insurance the defen- 
dant should have made proof to that effect at the trial. If the plain- 
tiff had stipulated that any untrue statement (whether material or 
not, whether willfully false or mistakenly untrue) should destroy his 
policy, the defendant should have proved at the trial a fact so ma- 
terial. No such proof appears in the record. 

By the course of the trial it was assumed that an application had 
been made, and that it contained the questions and answers numbered 
as above set forth. It is, however, nowhere admitted or assumed 
that it formed the basis of the policy, or that the policy contained 
avy stipulation in regard to it. 

The facts upon which the requests to charge (were made) not ap- 
pearing by the record, cannot be assumed to exist, and without ex- 
amining whether they were properly refused if the facts had been 
shown, we can give them no consideration. 

I. The second general objection of the defendant is based upon an 
alleged error in admitting evidence of what took place when the an- 
swers to the questions already referred to were written in an applica- 
tion for insurance. These questions were put, and the answers were 
written down by Dr. Wells, the agent of the insurance company, and 
the application was signed by Mrs. Baker. There were present Mr. 
and Mrs. Baker, Dr. Wells, the agent of the company, and Dr. Hib- 
bard. The proceedings in relation to question No. 12 will illustrate 
the course of the trial. Q. “ Have the party’s parents, brothers or 
sisters been afflicted with pulmonary or other disease hereditary in 
their nature? To which the answer was written, No.” Dr. Hibbard 
was asked to state the conversation which took place between him- 
self, Dr. Wells, the agent of the company, and Mrs. Baker, when 
this question was put and answered. To this evidence objection was 
made, on the ground that the answer was in writing, and that it was 
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not competent to vary the same by parol testimony. The objection 
was overruled, and witness answered : “I asked in reference to the 
cause of the death of her brothers and sisters, whether they died of 
pulmonary consumption. She said it was reported that two or three 
of them died of pulmonary consumption, but there was a difference 
of opinion respecting that, and she was unable to decide, but her 
view of the question was they had not died of consumption.” The 
same question was put on the trial to the plaintiff as had been put to 
Dr. Hibbard, and a similar objection was made. He gave the answer 
of Mrs. Baker as similar to that given by Dr. Hibbard, but more in 
detail as to the supposed causes of the deaths in the family. He 
adds: ‘‘ After she had completed this answer, Dr. Wells said that 
where she had no personal knowledge she was to answer ‘ Don't 
know.’ Dr. Wells then wrote out the answer. I did not see what he 
wrote.” He testified also that the application was not read over to 
Mrs. Baker after being filled out by Dr. Wells. 

The subsequent evidence of Dr. Wells was in some respects contra- 
dictory to this ; he stating, among other things, that the answers 
were read over to Mrs. Baker, but as the question is upon the admis- 
sibility of the evidence, it is not important to consider it. 

It is manifest upon the testimony of the witnesses that Dr. Wells, 
the agent of the company, undertook to construe and interpret the 
answers of the applicant, and wrote down and inserted in the appli- 
cation his construction and interpretation of them, and not the an- 
swers themselves. The evidence objected to was admissible to show 
that the statement was not that of the applicant, although signed by 
her. The statement was one prepared by the company, for which it 
was responsible, and it cannot be set up to defeat its policy. Ins. 
Co. vs. Mahone, 21 Wall., 152, is a full and satisfactory authority to 
this point,’ us is also Ins. Co. vs. Wilkinson, 13 ib., 222. In the 
former case the opinion was given by Mr. Justice Strong, and in the 
latter by Mr. Justice Miller, and each of them contains a full and 
careful consideration of the precise question before us. These cases 
are so recent and so fully in point that further discussion is unneces- 
sary. 

The objections to the other questions are of the same character. 

Upon the record before us there can be no doubt that the judgment 
should be affirmed, and it is so ordered, 
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Ocroser Term, 1876. 


Appeal from the United States Circuit Court, Kansas. 


AUGUSTA 8S. SMITH 
vs, 


MISSOURI VALLEY LIFE INS. CO. 


The plaintiff applied for, and obtained a policy on the life of her husband for 
her own benefit from a Kansas company, both being residents of Missouri. 
The premium exceeded $300, and the husband subsequently became insolvent. 


Held, that the policy is not void under the Missouri statutes, chap. 115, sec. 15, 
because the premium exceeded $300. If the wife paid the premiums, she 
might insure for any amount, and if paid by the husband, the excess, if re- 
covered, might be held in trust for the creditors of the husband as represented 
by the administrator or assignee in bankruptcy. 


Held, that the right of action was in the plaintiff, and not the administrator. 
The company cannot set up the claims of the creditors to defeat her action. 
Judgment affirmed. 


Decision of the Circuit Court. 


The court found from the evidence the following facts : 

1. That defendant is a corporation existing under the laws of the 
State of Kansas ; that on June 30, 1871, the plaintiff made an ap- 
plication at St. Louis, in the State of Missouri, to the defendant for 
a policy of insurance on the life of her husband, Henry Smith, for 
the benefit of herself ; such application, signed Augusta 8. Smith by 
Henry Smith, was soon after delivered to the defendant, and on July 
8, 1871, accepted by it, and the policy of insurance in suit was writ- 
ten, and by the president and secretary of the defendant signed, and 
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the corporate seal affixed at its home office in Leavenworth, State of 
Kansas, and was afterward countersigned and delivered by the de- 
fendant’s agent in St. Louis, State of Missouri. All premiums 
paid were paid in St. Louis, and all premium receipts were there 
countersigned and delivered. The policy by its terms is payable 
on the death of the husband “to Augusta S. Smith,” (the plaintiff. ) 

2. At the time of making such application and delivery of such 
policy, the plaintiff and said Henry Smith were residents of St. Louis, 
in the State of Missouri, and citizens thereof, and the plaintiff has 
ever since continued to be such resident, and said Henry Smith con- 
tinued to be such resident and citizen until his decease in 1874. 

3. That the insured, Henry Smith, died in St. Louis, on the 6th 
day of October, 1874, and the plaintiff soon after gave notice of 
death, and served the proofs of the loss required by the said policy. 

4, That said Henry Smith left a last will and testament, appoint- 
ing the plaintiff executrix thereof, which will and testament was on 
the 24th day of October, 1874, proved and admitted to probate, by 
the Probate Court of St. Louis County, State of Missouri, in which 
county St. Louis is situated. 

That plaintiff, after citation by such Probate Court, refused to take 
letters testamentary or adminster said will, and thereupon, and on 
the 18th day of November, 1874, said Probate Court granted letters 
of administration with the will of Henry Smith, deceased, to George 
E. Leightcn and Lewis B. Parsons, who qualified as such administra- 
tors on the 18th day of November, 1874, and have ever since been 
such administrators, and now claim, but not as parties to this suit, to 
be the owners of the policy of insurance sued on, and as such adminis- 
trators to be entitled to recover the money due under the said policy 
of insurance. 

5. That said Henry Smith was insolvent at the time of his death, 
and his estate is insolvent, but was not insolvent when the policy was 
issued, and for a long time afterward. It does not appear whether 
the premiums were paid out of the husband’s or the wife’s estate. 

6. That at the time the policy sued on was issued, the life of said 
Henry Smith was insured in the sum of $21,000 in other insurance 
companies, in which the plaintiff was the beneficiary, which policies 
were in force at the time of his decease, and the plaintiff has com- 
menced suits in New Jersey and Connecticut, for the recovery of the 
amount of each of them, which suits are now pending, and are con- 
tested by the companies. 
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7. That the annua! premium paid on the policy in suit exceeds 
the sum of three hundred dollars. 

8. That chapter 115 of the statutes of the State of Missouri (be- 
ing chapter 94 of Wagner Statutes) entitled “ Married Women,” sec- 
tion 15 of which is in the words following: ‘‘Section 15. It shall 
be lawful for any married woman, by herself and in the name of 
any third person, with his assent, as her trustee, to cause to be insured 
for her sole use, the life of her husband, for any definite period, or 
for the term of his natural life ; and in case of her surviving her 
husband, the sum or net amount of the insurance becoming due and 
payable by the terms of the insurance, shall be payable to her, and 
for her use free from the claims of her husband, or any of his credi- 
tors, but such exemption shall not apply when the amount of pre- 
miums annually paid shall exceed the sum of three hundred dollars,” 
was, at the time of making such application and delivery of such pol- 
icy of insurance sued on, and still is in full force and effect. And 
that section 18 of the same chapter in the words following: ‘‘Sec- 
tion 18. Any policy of insurance heretofore or hereafter made by 
any insurance company upon the life of any person, expressed to be 
for the benefit of any married woman, whether the same be effected 
by herself, or by her husband, or by any third person in her behalf, 
shall inure to her separate use and benefit and that of her children, 
if any, independently of her husband and of his creditors and re- 
presentatives, and also independently of such third persons effecting 
the same in her behalf, his creditors and representatives ; and a trus- 
tee may be appointed by the Circuit Court for the county in which such 
married woman resides, to hold and manage the interest of any mar- 
ried woman in any such policy, or the proceeds thereof,” was at the 
time of making such applications for insurance, and issue and delivery 
of such policy, and still is in force. 

9. It is admitted that if the laws of Kansas apply to and govern 
the case, the plaintiff is entitled to recover. 


J. C. Doverass, for the Plaintiff. 
Horp and Monroz, for the Defendant. 


Dit1on, J. 
, The defense is that this is a Missouri transaction ; that under the 
statute of that State (2 Wagner Stats. 936, sec. 15,) the policy is void 
in tolo, as the annual premium exceeded $300 ; orif this be not so, 
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the right of action is in the administrators of the husband and not in 
the plaintiff ; and that the plaintiff is neither the legal owner of the 
right of action, nor “the real party in interest,” and hence cannot 
maintain this suit. 

I concede without inquiry, for the purpose of the case, that the 
Missouri statute applies, and will govern in determining the validity 
and effect of the contract. 

The entire chapter in which this provision occurs is one expressly 
designed to enlarge the rights of married women, and should be con- 
strued to carry out its purpose. A married woman always had an 
insurable interest in the life of her husband, and if she paid the pre- 
miums for the risk out of her own estate, she could insure his life for 
any sum upon which she and the insurer might agree. And a hus- 
band who is free of debt may insure his own life for his wife’s bene- 
fit for any sum he may choose. It is a mode and a favorite mode for 
making provision for wife and children. The statute of Missouri (sec. 
15, supra et seg.,) is not entirely free from obscurity, but the construc- 
tion placed upon it by Judge Treat, of the United States District Court, 
seems reasonable, viz., that under its provisions an insolvent husband 
may withdraw from his estate for this purpose, not exceeding $300 
annually where the beneficial interest in the policy is in the wife. If 
the insolvent husband pays more, the policy is not void, but the wife, 
if she recovers, might hold a part in trust for the creditors as repre- 
sented by the husband’s administrator, or assignee in bankruptcy. 
In re Yeager, 8 West. Ins. Review, 378 ; Charter Oak Co. vs. Brant, 
47 Mo., 419 ; McComas vs. Covenant, etc., Ins. Co., 56 Mo., 573. 

The case before the court, in any view of the Missouri statutes as 
to the respective rights of the plaintiff and the creditors of the hus- 
band, is easy of solution. The agreement of the defendant in the pol- 
icy is, ‘‘to pay the amount assured to Augusta S. Smith.” This 
gives her the right to sue upon the policy in her own name. If she 
recovers, it is a different question whether she may not hold the 
proceeds of the recovery, or some part thereof, for the benefit of the 
estate of her husband, if necessary to pay debts. The company can- 
not set up such supposed rights in others, to defeat an action on the 
policy. The plaintiff, having the legal title, may maintain the action, 
and this will protect the company from another suit, and in the 
event of a recovery by her, the equities of others, if any exist, which 
I do not decide, can be adjusted in an action between them and the 
plaintiff The administrators of the husband are not here insisting 





398 Report of Decisions. [May, 


upon their rights, if they have any, and the company cannot set up 
rights for them, and on its motion introduce into this suit matters 
with which it has no concern. 

I am of opinion the plaintiff is entitled to recover. 

Judgment for plaintiff. 


Decision of the United States Supreme Court. 


Judgment of Circuit Court, in case of Missouri Valley Life Ins. Co. 
vs. Smith, was affirmed with costs and interest by this court. No 
opinion delivered. D. W. Mippteron, 

Clerk U. 8. 8. C. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Lawrence County. 


LYCOMING FIRE INS. CO. ° 
vs. 
WOODWARD, ORAIG & CO.* 


The power executed by the company to M., constituted him ‘‘ agent or surveyor.” 

Held, that there was nothing in the term surveyor, to limit thé power of M. 
as an agent, which in the absence of other evidence would be assumed as 
general. ; 

A mutual company is bound as any other by the acts of its agent, as to those deal- 
ing with it. 

A member may not allege fraud in bar of payment of assessments after enjoying the 
benefit of insurance for an unreasonable time. 


Judgment affirmed. 


Gorpon, J. 


The material questions ih this case are raised on the Ist, 3d, and 
6th points of the defendants below, (plaintiffs in error,) and the an- 


* Opinion filed January 5, 1877. 
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swers thereto. As to the first point, we are not in a proper position 
to judge whether the answer is, or is not, strictly correct. The power 
executed by the company to Miller constitutes him “agent or sur- 
veyor,” but it does not define his duties or authority. It would ap- 
pear from the answer, that Miller was called upon to define his own 
power, but that part of his testimony is not before us, hence we must 
take it for granted that the submission was warranted by the evi- 
dence. If, however, we were to deal with the paper alone, we must 
take the word “ agent ” in its general signification, and as embracing 
all powers which the company might confer on one whom it selected 
to represent it. If it be said the word “surveyor,” limits and defines 
‘‘agent,” we answer, not any more than the word “agent” limits and 
defines ‘‘ surveyor ;” in other words, either includes the duties and 
powers of both ; the agent is surveyor, and the surveyor is agent ; 
one officer is clothed with the powers necessary to fill both offices. 
In ary view of the case the court cannot be convicted of error. The 
remaining exceptions will be considered together. It is true that one, 
insuring in a company formed on the mutual plan, is bound to in- 
form himself of the rules and regulations of such company. “Mitchel 
vs. Insurance Co., 1 Sm., 40. But itis also true, that, as to those 
outside of it, such a company occupies no other or better position 
than the one organized on the stock plan. As one dealing for in- 
surance, such a company is bound, as any other, by the representa- 
tions of its agent in the act of making the contract, for it cannot as- 
sume the advantages of this act and avoid the disadvantages. The 
maxim “ Qui sentit commodum, sentire debet et onus” is said by Jus- 
tice Sharswood, in Mundorff vs. Wickersham, 13 Sm., 87, to embrace 
a principle which pervades the law in all its branches. It follows 
that this company could not profit by the fraud of its agent in in- 
ducing the plaintiffs to enter into a contract which they would not 
have entered into had it not been for such fraud, and it does not help 
the matter that they were thus made members of the company, for such 
membership arises from, but does not precede the contract. What, 
then, does it matter that the plaintiffs were afterward bound to know 
that the agent had no authority to make the representations by which 
they were induced to sign the contract? It is doubtless true that, af- 
ter the discovery of the true state of the case, the plaintiffs could not 
lie by for any unreasonable length of time and enjoy the security af- 
forded by the policy, and then be permitted to set up the fraud of 
the agent in order to relieve themselves of the assessments ; this 
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would be such a fraud upon the company as would estop them from 
alleging the invalidity of their contract. But this matter was prop- 
erly disposed of in the answer to the defendant’s fifth point. This 
case is similar, in every material particular, to that of the Lycoming 
Insurance Company vs. Bundy, affirmed by this court at October 
Term, 1872, per curiam. The same kind of representations were 
made by the agent, to induce the defendant to enter into the contract 
of insurance as were made in this case, and nearly the same length of 
time intervened between the date of the policy and the setting up of 
the false representations to defeat the judgment on the premium note. 
In that case, as in this, the main point on which the company re- 
lied to defeat the plaintiff's action,.was that the agent was not au- 
thorized to make the representations which induced the execution of 
the premium note. Indced, so nearly are the cases alike, that to re- 
verse the one would be to overrule the other. As, however, we are 
not prepared to adopt such a result, we must affirm this judgment. 
Judgment affirmed. 





